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Doubts about the Effectiveness of Control Strategies

The “Global Commission on International Migration” ' has
pointed to the fact that a considerable proportion of today’s
roughly 200 million global migrants do not possess regular
residence status. Amongst the general public and politicians,
irregular immigration to Europe is associated with a large num-
ber of fears: that countries are losing control over their borders,
that social systems are overstretched by unauthorised use, that
indigenous workers are being pushed out of the labour market,
and that criminality is growing. As a result, controlling irregular
migration is one of the priorities of the European Union’s migra-
tion policy. A large number of measures to control migration
with varying degrees of intervention and, at times, considerable
financial expense are justified by their serving to combat illegal-
ity (for more on terminology, see box).

Irregular migrants, sans papiers, undocumented immi-
grants, aliens without residence status, clandestinos, ille-
gals, illegalised people, illegal residents, people in hiding
— all these are terms used for people staying without the
necessary residence permit and without a formal statutory
temporary suspension of deportation (Duldung) in a coun-
try of which they are not citizens. Some authors passion-
ately defend certain terms because they perceive other ex-
pressions as either pejorative or euphemistic, while others
use them more or less synonymously.? In this policy brief
we generally use ‘irregular migration’ ® because this term
appears to be gaining acceptance in international scientific
discussion. However, we also make use of official and legal
terms such as ‘illegal residence’ and ‘illegal employment’,
for example in our discussion of EU regulations.

This policy brief argues that the European Commission rec-
ommends extensive measures to control irregular immigration
although there are justifiable doubts about the efficiency and
effectiveness of these measures. On the basis of current re-
search, we first provide a brief overview of the phenomenon as
well as policy developments in selected member states. Against
this background, we show that measures to control irregular
migration play a central role in European migration policy. We
then present a current European Commission proposal for a
directive to tighten up employer sanctions, giving examples to
reveal how the investment of finances and personnel in migra-
tion control is taking place without sufficient information about

its efficiency, effectiveness and impact. There is an urgent need
to evaluate migration control at a European and national level.

Irregular migration:
what is known about the phenomenon

The state of research into irregular migration has improved
in recent years, thanks above all to a large number of smaller
studies. However, there are still considerable gaps. Neverthe-
less, it is possible to derive the following key data about this
form of migration from current research:

Ways into and out of illegality: lllegal residence may arise
and end in various ways. Entering a country illegally — for ex-
ample by sea to the Canary Islands or by land from the Ukraine
to the Slovak Republic - is just one route to illegal residence
in the European Union. Likely more frequent is when it follows
legal entrance, such as when, a person stays in a country after
the tourist visa has expired without a residence permit. There
are indications in ltaly that 75% of irregular migrants have en-
tered the country legally, 15% have come illegally across land
borders and 10% across sea borders.* Various combinations of
illegal and legal entry, residence and employment may arise. At
the same time, numerous transitions between legality and ille-
gality are possible. For example, a person could enter a country
illegally, achieve legal residence status by applying for asylum,
take up an occupation illegally while waiting legally in the coun-
try for asylum to be granted, and then stay in the country without
a valid residence permit after the application has been denied.
Whether and how irregular immigrants find routes into legality
through individual legalisation, for example through marriage or
hardship provision, or a collective regularisation programme is
strongly dependent on the country and time.®

Duration of stay: In the case of irregular migration both
limited-term stays and circular patterns of migration are found
as well as people settling for an indeterminate period. Stricter
border controls tend to lead to an extended period of stay be-
cause re-entering the country or moving to and fro is risky.® In
academic circles this type of phenomenon is also referred to as
the “ratchet effect”.

Extent: Wherever possible, irregular migrants avoid contact
with government agencies as they are threatened with depor-
tation, imprisonment and often also fines or criminal penalties.
For this reason it is difficult to represent them with statistics.
As aresult, it is only possible to estimate the extent of irregular

NETZWERK Wetwirsnats
. : Institut
Bundeszentrale flr MIGRATION
politische Bildung IN EUROPA




Policy Brief No.9

migration. Estimates as to the number of irregular migrants in Eu-
rope have, to date, been neither plausible nor reliable, although
there have been efforts made to at least generate greater trans-
parency.” Based on estimates of varying quality, it is thought that
there are between four and seven million irregular migrants in the
EU, although this is at best a rough indication as to the magni-
tude of the phenomenon. Those states with the highest absolute
numbers of irregular residents include Germany, France, Italy,
Spain, Greece, Poland and the United Kingdom. For Germany
the stated figures range from 100 000 to a million people.?

Trend: Even if it is not possible to give precise estimations
as to the extent, it is at least possible to refer to various indica-
tors in order to analyse trends. On the basis of such analyses,
there has been a general worldwide assumption since the end
of the 1980s that there has been a sharp increase in irregu-
lar migration, although there are certainly also countries where
current estimates indicate a declining trend. Germany is one of
these countries. After appraising available information and indi-
cators, the German Federal Ministry of the Interior has come to
the conclusion that since 1998 “both illegal migration and the
number of illegal immigrants appear to have declined.” ® At EU
level the development has been strongly influenced by twelve
new states joining the EU since 2004. Firstly, this has reduced
illegal residency, since a large proportion of irregular migration
in the EU-15 countries stemmed from accession countries; sec-
ondly, it appears that illegal residency has shifted from the old
to the new EU states.

Origin and motives: Irregular migrants frequently come from
nearby countries with a significantly lower level of income, from
countries with established historical or current ties with the re-
ceiving country, or from countries in which human rights viola-
tions or poor economic conditions cause people to emigrate.'°
The same motives for migrating are found among both irregular
and regular immigrants: earning and educational opportuni-
ties, love, family connections, a desire to travel, the search for
protection from persecution, or fear of returning to a (former)
area of war or catastrophe. Of these, the greatest importance
is attributed to economic motives. Typically, young adults are
overproportionally represented among irregular migrants.

Social status: Many irregular migrants have a decidedly en-
trepreneurial attitude. They are capable of earning their living in
markets independently and they overcome material difficulties
with the help of relatives, friends, acquaintances and also em-
ployers. These people form their network. The possibility of ac-
tivating such networks is also referred to in academic circles as
social capital. At the earlier stages, irregular migrants often do
not yet have networks but instead just one or a few contacts upon
which they are dependent. This makes them vulnerable to false
information, deceit or violence. For longer stays, even extensive
personal networks have their limits where major problems are
concerned, such as accidents or serious health problems."

Criminality: In Germany, illegal residence is a criminal of-
fence in the eyes of the law; in other countries, such as the Neth-
erlands, it is not. When discussion turns to the association be-
tween illegality and criminality, however, generally speaking only
such offences are meant as might be committed by a country’s
own citizens, such as robbery, assault or theft. Whereas many
studies indicate that most irregular migrants avoid criminality in

this sense in order to minimize the risk of discovery,'? a more re-
cent study observes an increase in criminality among irregular
migrants in the Netherlands. This is explained by the increas-
ingly restricted employment opportunities resulting from more
stringent laws."® However, irregular migrants may also be the
victims of criminality, not just perpetrators, especially in con-
nection with human trafficking for purposes of sexual exploita-
tion and exploitation in the workplace.'

Employment: Nowadays it can be assumed that irregular
immigrants in Europe largely resort to informal markets." This
has by no means always been the case, nor is it so now in every
part of the world. It is estimated, for example, that in the USA
the majority of irregular migrants with forged or borrowed pa-
pers hold legally declared jobs.'® The jobs themselves are often
in the services industry and are characterised by any - or typi-
cally all - of the following factors:'” they are relatively unattract-
ive for the indigenous workforce, are tied to one place and are
difficult to monitor. Depending on the country and region, the
key sectors concerned — with varying emphases — are agricul-
ture, construction, domestic service, and the hotel and catering
industry. Although people with no residence permit offer their
labour within all sectors, employment opportunities are deter-
mined by employer demand within the country. Through their
employment, wage earners with no residence permit typically
interact closely with the legal population and economy.

Political approaches to illegal
residence among member states of the
European Union

Among EU member states, migration policy is increasingly
framed by guidelines at the European level. However, before
addressing current European initiatives on migration control,
it is necessary to clarify the different ways in which individual
member states currently deal with illegal residence. We shall
concentrate on areas where conditions differ strongly between
individual countries.

Registration and inspection of all citizens: Only people who
can be identified and assigned to a country of origin can be de-
ported.”® State practices for identifying and inspecting all citi-
zens form the framework for options for controlling migration.
The more strictly all citizens are registered and inspected, the
easier and less expensive it is to control migration. The spec-
trum ranges from the Scandinavian countries, where everyone
is accompanied from the cradle to the grave by an identifica-
tion number that is registered everywhere, through to England,
where there is no residential register and only since 2004 has
there been a gradual introduction of compulsory identity cards.
At the same time, there is less control of economic life in south-
ern European countries than in northern European countries, as
a result, for example, of the greater significance of agriculture
and small business structures.

Migration history: lllegal residence is conditional upon, and
influenced by, the nature and extent of previous immigration. In
northern and western Europe, many states experienced high
levels of immigration in the second half of the 20th century, due
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to colonial immigration or recruitment programmes for migrant
workers. They thus have large numbers of residents with an
immigrant background who can offer a foothold to irregular mi-
grants. By contrast, countries like the Baltic states have hardly
any established immigrant groups whose experience and sup-
port new immigrants could rely on.

Current admission policy: Current admission policy deter-
mines the legal options for immigration. Anyone who can en-
ter a country legally, for example as a migrant worker or family
member with a view to gaining permanent residency status, has
no need to consider an illegal route. Thus the United Kingdom is
in this sense more open to labour migration than Germany and
offers more legal alternatives. Temporary programmes, such as
for seasonal employment, which exist in many countries, have a
twofold effect. Opportunities to take up temporary employment
lead to more people working legally in sectors such as agri-
culture and tourism. However, there is a shift towards illegality
when immigrants continue to work after the limited visa has
expired. Infringement of legal conditions under which a per-
son may work with a valid visa creates a grey zone in which
the migrants can indeed move about in public in the same way
as other regular migrants but are threatened with deportation
should the circumstances of their employment be exposed.

Border controls: Due to their geographical location, the EU
member states are confronted to differing degrees by illegal
border crossings. EU member states in the south and east,
such as Spain or Poland, share borderswith poorer countries
that do not belong to the European Union. They are respon-
sible for guarding their long land and sea borders. EU coun-
tries lying at the heart of Europe only have internal borders in
the Schengen area, which are principally open.' That does not
mean, however, that there are no inspections at all there. Mo-
bile units monitor the border area in order to be able return
illegal immigrants to a neighbouring EU country. Otherwise, in
countries such as Germany, external border checkpoints are
located mainly in airports. Border controls in the United King-
dom, which has not acceded to the Schengen Agreement, are
traditionally strict.

Labour market and police inspections: The possibility of
exposing illegal residence through internal labour and police
inspections varies greatly from one member country to another.
In many EU countries the police have the authority to carry out
random checks,? i.e. people may be required in public to prove
their identity for no specific reason. The frequency and intensity
of inspections at businesses and among employees vary, how-
ever, between the member states. It is typically easier to detect
migrant violations of residency law than violations against the
relevant labour law on the part of employers. In the first case
there is only a need to clarify residence status, whereas for the
employer’s offence it is necessary to prove the manner and ex-
tent of the employment relationships.?!

Regularisation programmes: When an irregular migrant is
able to make the transition to regular residence status this is
termed “regularisation” or legalisation. There are forms of more
or less restrictive individual regularisation in all EU member
states. Particularly in the southern European - Italy, Spain and
Greece — there have repeatedly been collective regularisation
programmes, in which irregular migrants who register up to a

certain closing date can obtain a residence permit if they satisfy
certain conditions. France, Belgium and the Netherlands have
also offered regularisation programmes for aliens without resi-
dence status who have been living in the country for a long time.??
Other countries, such as Germany, have no such programmes.
In Germany, regulations for dealing with so-called old cases (A/t-
fallregelung) involving long-term residents in possession of a
formal statutory temporary suspension of deportation (Duldung)
serve a similar purpose because they concern immigrants with-
out a regular residence permit who cannot be deported.

Social rights for irregular migrants: Human rights apply uni-
versally and are not dependent on residence status. Claims
to fundamental human rights include the right of children to a
school education, access to basic medical services and legal
protection. These rights also apply de jure in all member states
of the European Union. The extent to which existing rights can
actually be exercised varies sharply from country to country. If
schools, doctors and courts check residence and cooperate
— or are forced to cooperate — with the authorities responsible
for detecting and deporting irregular migrants, these migrants
will be deterred from exercising their rights. Germany has the
most far-reaching regulations on data forwarding and coopera-
tion with the authorities in charge of migration control (see box).
In the Netherlands, access to state services for aliens without
status was severely restricted in the 1990s, although school-
ing, medical treatment and legal protection were expressly ex-
cluded. Irrespective of residence status, inhabitants of Spain
can register with the communal authorities and thereby receive
access to basic medical treatment. In Greece, Sweden and
Italy, too, access to medical treatment in acute emergencies
is assured regardless of residence status. Hospitals need only
pass on information to police if requested in the course of an
investigation to do so.2®

Germany: Legal obligation to pass on data

In Germany, public bodies have to transfer a wider
range of data to the regulatory authorities than is the case
in other countries. In addition to their regular responsibili-
ties, public bodies are also required to contribute to ef-
forts to control migration. Any public authority employee
who is required to examine identity papers in the course of
discharging their official duties and in so doing learns that
a person is residing in the country illegally is bound by law
to inform the foreigners’ registration office.

Residence Act, Section 87, Sentence 2 Transfer to for-
eigners’ authorities: Public bodies shall notify the com-
petent foreigners’ authority forthwith if they obtain know-
ledge of (...) the whereabouts of a foreigner who does not
posses the required residence permit and whose depor-
tation has not been suspended (...)

Thus for a foreigner without status, any contact with a
public body not only involves the risk of not obtaining the
required service but is also associated with the risk of dis-
covery and ultimate deportation. In a memorandum on the
humanitarian and pastoral challenges of “life in illegality”,
the German Bishops’ Conference criticised the fact that
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the obligation to transfer data in force in Germany in fact
prevents irregular migrants from exercising their existing
legal claims to medical treatment, school attendance for
children and legal protection from exploitation in the work-
place. It is therefore a central demand of churches and oth-
er non-governmental organisations to limit the obligation
to transfer data and protect persons providing assistance
on humanitarian grounds from the suspicion of aiding and
abetting illegal residency.?*

The arguments put forward in favour of limiting the obli-
gation to transfer data are both humanitarian and function-
al in nature. If parents do not send their children to school
because they fear that their illegality will be discovered and
reported, children’s fundamental rights, as anchored in in-
ternational and national law, are infringed upon. Addition-
ally, these children are at risk of developing antisocial or
criminal behaviour. Based on similar arguments, children
without status in the USA have been guaranteed the right
to state-financed schooling by the Supreme Court. Argu-
ments in favour of providing medical treatment touch on
the need to prevent and control epidemics.

In response to the demands of non-governmental or-
ganisations, the so-called “Grand Coalition” government
commissioned a feasibility study into the issues surround-
ing illegal immigration. This study, carried out by the Federal
Ministry of the Interior, sought to provide an overview of the
issue and obtained an external legal opinion. Following the
concluding examination of the legal and empirical facts, the
Federal Ministry of the Interior recommended tightening up
regulations on the transfer of data.?® Thus arguments for
comprehensive migration control bear more weight than
human rights concerns and pragmatic approaches to child
protection and health.

Controlling illegal immigration and illegal
residence at the European level

The total approach to migration decided upon by the Euro-
pean Commission in December 2005 aims at a coherent policy
that concerns the most varied aspects of migration policy and
touches upon associated areas of policy, such as foreign rela-
tions, development and employment as well as justice, freedom
and security. The total approach assumes firstly that potential
migrants have a continuing interest in immigration, which will,
if necessary, be achieved illegally (“migration pressure”) and
that this necessitates measures to control irregular migration.
Secondly, it is assumed that, in view of an ageing and shrink-
ing population, the EU will be reliant on immigration in order
to ensure the dynamics and competitiveness of the European
Economic Area.?® For past and would-be immigrants, an ac-
tive policy of immigration and integration is advocated and
promoted by means of European initiatives.?” Nonetheless, any
cooperation with the countries of origin and transit for irregular
migrants is to focus first and foremost on controlling irregular
migration, as the following quotation indicates:

“Once certain conditions have been met, such as coopera-
tion on illegal migration and effective mechanisms for readmis-
sion, the objective could be to agree Mobility Packages with a
number of interested third countries which would enable their
citizens to have better access to the EU”.?8

In general, European migration policy is dominated by a re-
strictive agenda of repelling, limiting and controlling immigra-
tion. At the beginning of 2002, the cabinet of ministers had ad-
opted a plan of action to control illegal immigration and human
trafficking. Above all, it encouraged the development of a joint
visa and return policy, improved exchange of information and
the coordination of control authorities, the setting up of a Euro-
pean border police, and a tightening of sanctions.?®

Since then, the political line of intensifying migration control
has run throughout all relevant documents. A 2006 “Communi-
cation on policy priorities in the fight against illegal immigration
of third country nationals” even proposes the establishment of
so-called e-borders whereby immigrants and emigrants would
be registered automatically by means of electronic, biometri-
cally supported systems. According to this proposal, the au-
tomatic exchange of data between authorities that has already
been introduced in some countries is to be transferred and em-
ployed generally throughout the European Union. Some pro-
posals have already been implemented; as a consequence, the
European border police FRONTEX commenced operations in
2005. Overall, it may be said that the only proposals for binding
regulations have been measures for extending and tightening
controls, and these are more readily received and implemented
than proposals directed towards liberalisation.3°

The EU has allocated a total of EUR 4 billion from its budget
for the framework programme “Solidarity and Management of
Migration Flows” for the period 2007 to 2013. The priorities un-
derlying this framework programme are reflected in the relative
allocation of funding: the External Frontiers Fund is to receive
EUR 1,820 million, the European Return Fund EUR 676 million,
the European Refugee Fund EUR 699 million, and the European
Integration Fund EUR 825 million.

Considerable investment and expenditure on a European
and nation-state level is being put into the standardisation of
the border control regime required by expansion. It is by no
means certain that these funds are being used effectively or
efficiently as indicated by the example of the proposal for a
directive providing for sanctions against employers that was
presented in May 2007.

A current proposal for tightening up
sanctions against employers

In May 2007 the European Commission presented a proposal
for a directive® containing a Europe-wide regulation for penal-
ising employers who give undeclared employment to irregular
migrants from third countries. The proposal has been presented
to the Council and Parliament and is now undergoing the cus-
tomary, protracted process of examination and discussion. The
proposed directive aims to limit employment opportunities for
irregular migrants and thereby curb irregular immigration.
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The fact that the proposal places special emphasis on ille-
gal employment and the fight against it can be explained by the
fact that real and assumed earnings opportunities have been
identified as an important pull factor for illegal immigration. But
even irregular immigrants whose motives are essentially differ-
ent generally need to earn money to support themselves. For
this reason, combating illegal employment is assigned major
significance in curbing irregular migration. If, due to fear of in-
spections and penalties, employers do not offer jobs to im-
migrants without a work permit, then the number of irregular
migrants will fall on account of the lack of earning opportuni-
ties. Following this logic, the Commission regards sanctions
against employers as a central instrument for migration control
within countries.

Figure 1: Problems and impacts related to the illegal employment of

third country nationals
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status. According to a survey of all member states, it is esti-
mated that about 2% of all companies are currently inspected
each year. This will therefore entail a significant increase in the
frequency of inspections intended to deter employers.
Extended employee rights: The proposed directive aims
at the standardisation and enforcement of sanctions against
employers, but indicates in the introduction that third-country
citizens without residence status discovered in the course of
inspections are to be urgently deported and returned to their
own country. Over and above this, however, the draft con-
tains some regulations aimed at recognising certain employee
rights, which, if enforced, could reduce the attractiveness of
employing irregular migrants. Member states are to ensure that
employees can lodge claims for out-
standing remuneration, even if they
are no longer residing within the EU.

For the employed

In cases of doubt, an employment
relationship of six months duration is
to be assumed unless the employer

illegally staying
TCN: For companies e.g.:
- Underpaid

- Risk of
exploitation

- No social security

For Member State For EU:
(nat/reg/local
(1) Company levels):
employing:

lower wages

Impacts - Impacts on GDP

- Impacts on national
aggregate GDP

can prove that the employment rela-
tionship was in fact shorter (reversal
of the burden of proof). Employees
who are willing to cooperate are to be

For third country:

- Remittances from
employed illegally
staying TCNs to
countries of origin,

(a pull factor for
illegal
immigration)

/\ Overstayer

Hlegal immigration

- etc.

provided with channels for lodging a
complaint (directly with a particular
authority or through trade unions)
and, if they have been subjected
to particularly exploitative working

For nationals: - etc.
- Downward (2) Other - etc.

pressure on wages companies:

and conditions distortion of

- Xenophobia competition

Human trafficking victim

conditions, granted a residence per-
mit of limited duration linked to the
length of the criminal proceedings in
order for those concerned to act as
witnesses.

(also driven by other

pull factors and by Enter legally with | Enter on their own |

|Smuggled by facilitator | | Human trafficking

valid visa/ study
visa,

seasonal work
L permit

etc.

push factors)

How effective is the
proposed directive?

Source: European Commission (2007)

It is possible to sum up the most important regulations con-
tained in the proposal in three completely different groups of
schemes and actions:

Extended and harmonised employers’ obligations: Employ-
ers in private households and in companies are to be obliged to
check the residence status of immigrants. As proof, they should
be able to produce copies of residence permits or other autho-
risation. Companies are also to be obliged to notify control au-
thorities. Anyone who does not comply with these obligations
is to be made to pay financial penalties, any outstanding remu-
neration and taxes, and also to pay the costs of the employee’s
return. Employers are to be prosecuted under criminal law for
serious infringements.

Extended inspections: Member states are to ensure that
about 10% of companies established on their territory are sub-
ject to inspections within a given year to check whether they

To stimulate discussion, some
considerations are put forward at this
point for evaluating the directive pro-
posal, without addressing analyses and discussions that have
already taken place.®

Extended and harmonised employers’ obligations: The fact
that private and commercial employers are to examine resi-
dence documents, and that companies are also to report the
employment of foreigners will, for the main part, curb the “un-
intentional” employment of irregular migrants.®® According to
current studies, however, this is not a widespread phenomenon
in Europe. It is generally assumed that the employment of for-
eigners without status goes hand in hand with undeclared em-
ployment, meaning that employers are generally aware of the
fact that they are employing the migrants in question illegally.
Even if this were not the case, experience in the USA shows
that it is not possible to curb the employment of irregular mi-
grants by increasing demands on employers to make checks.
For the most part, the number of employed migrants with good-
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quality forged documents increased.?* However, the intended
introduction of an obligation for companies to report employ-
ment should be judged differently. This obligation could reduce
the unintentional employment of immigrants without residence
permits in regular jobs. This presupposes that, after data has
been compared, employers are promptly notified that the im-
migrant in question might not be in possession of a work per-
mit. When an employer confronts an employee after receiving
such an inquiry, the employee will likely quit because he cannot
produce any real papers and will not want to face subsequent
investigations.® However, increasing the obligations placed on
employers will have no impact on the intentional undeclared
employment of irregular immigrants. Therefore, it cannot be as-
sumed that there will be less demand for irregular migrants to
take up such employment.

Whether the imposition of greater penalties for offering ille-
gal employment acts as a deterrent depends greatly on which
sanctions can, in fact, ultimately be enforced. Frequently fines
and penalties are reduced in court because it is only possible
to secure convictions on minor offences in court.®® Demands
for additional social security contributions and taxes also tend
to be underenforced. According to the German Federal Audit
Office® only 10 % at most of the estimated sums for damages
have been recovered.

Extended inspections: Whether increasing the intensity of
inspections actually leads to a reduction in employment oppor-
tunities for irregular migrants depends on what exactly is to be
inspected and, indeed, how. This is not described in more de-
tail in the draft directive. Where estimated costs are concerned,
it is assumed that inspectors need on average three days per
company, including preparation and follow-up.® According to
the results of studies on the inspection process in Germany,
that appears to be an entirely realistic value when it comes to in-
specting such places of work as restaurants or building sites.3®
Larger companies, however, may distribute their operations
over a number of sites and have high numbers of employees;
in these cases the estimated costs appear too low. Moreover,
it is assumed that the inspections serve only to ascertain the
employment of irregular migrants, whereas in practice inspec-
tions in Europe are frequently multi-purpose. Taking Germany
as an example, inspectors are simultaneously looking for for-
eigners without a work permit, unemployed persons with an
undeclared “job on the side” and tax fraud;*® 70% of suspicious
cases uncovered in Germany during labour market checks con-
cern benefit fraud on the part of native employees.*' On a weak
empirical basis, it is estimated that currently about 2% of all
companies are inspected each year and that any extension of
these inspections will incur additional costs amounting to about
EUR 1.1 billion.*2 Our calculations for Germany are likewise only
approximate, but suggest that the estimated costs are too low.
We calculate that the monitoring authority for illegal employ-
ment (Financial Control of Undeclared Employment, FKS)*® car-
ries out inspections on between 2.5 and 3% of companies.*
According to the Federal Audit Office’s latest calculations, the
FKS cost about EUR 386 million in 2006.#® Judging by this, if
the number of inspections remains the same, Germany would
roughly have to quadruple expenditure in order to meet the EU
requirements. This means that Germany alone would require as

much additional expenditure as the EU estimates the costs will
be for all the member states put together.

One argument for increasing the level of inspection to a
standard percentage in all member states is that this is the only
way to avoid distorting competition. If we assume, however,
that member states are affected to different degrees by illegal
residence, on account of their geographic location, salary level
and the relative economic significance of sensitive sectors,
then the question arises as to whether a standardised level of
inspection does not place a disproportionate burden on states
in which the illegal residence of migrants is a less significant
phenomenon.

Extended employee rights: Whereas the approaches dis-
cussed so far essentially increase the obligations on the em-
ployer and extend those of the responsible authorities, the
extension of employee rights is based on a different premise.
Employees without residence status would indeed continue to
face deportation if discovered in the course of employer inspec-
tions. However, governmental and private institutions would be
required to enable them to claim outstanding remuneration and
to be available to act as witnesses in serious cases. This would
help strengthen the employees’ legal security and ability to deal
with conflict.*® If these measures were effectively enforced, it
would put the employer — and not just the employee — at risk of
being penalised. There have been repeated reports of employ-
ers passing information to the control authorities in the event of
conflict, in order to withhold salaries from employees without
residence status; if the draft directive were implemented, em-
ployees would have an incentive to report fraudulent employers
to the control authorities in order to assert their claims to re-
muneration. This presupposes, however, that they accept their
own deportation. For the employer, this would not only increase
the risk involved in employing irregular migrants, but would
also reduce the incentive to exploit such migrants and cheat
them out of their wages. However, due to the limited practi-
cal experience in Europe with implementing such measures, it
remains uncertain as to how authorities could ensure that out-
standing employee claims are asserted. Whereas quantitative
benchmarks have been suggested for monitoring an increase
in labour market inspections, no such benchmarks have been
proposed for monitoring the extension of employee rights. One
solution would be to require that towns of a specific size es-
tablish an information centre; it could also be specified that the
advisory activities be extended in direct proportion to labour
market inspections (i.e. one new employee advisor for each
new inspector).

Conclusions

In response to pressure from Ministers of the Interior from
certain member states, the European Union is investing con-
siderably in expanding border controls and plans to extend
labour market inspections within the EU. In both cases, ac-
cording to theoretical and empirical research, it remains to be
seen whether this will actually achieve the aspired reduction
in illegal immigration. Expanding border controls increases the
risks and cost of entering a country illegally to the point where
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there is increased danger to life and limb.#” On the one hand,
this could deter potential irregular migrants. On the other hand,
this overlooks the fact that — precisely where borders remain
strictly closed — exaggerated notions of the earning opportuni-
ties to be gained upon successful illegal entry may continue to
spread: ideas that are also deliberately nurtured by commercial
human traffickers. At the same time, the tightening of border
controls reduces the incentive for migrants to return to their
home countries.

According to current research, the increase in inspections
within national borders may help limit opportunities for immi-
grants without status to engage in legal employment. However,
it is doubtful whether the proposed instruments are suitable
for achieving this goal. With reference to the proposed direc-
tive pertaining to employer sanctions from May 2007, we have
shown that the measures proposed for restricting illegal em-
ployment (and thus illegal immigration) are based on false as-
sumptions. Our observations indicate that extended employer
obligations and inspections would for the main part prevent
irregular migrants from taking up legal, taxable employment
— a relatively insignificant scenario in Europe. Moreover, it is
doubtful whether additional inspections of the type and to the
extent recommended can in fact be implemented. According
to current findings, the real difficulty currently lies in enforcing
employer sanctions.

If implemented effectively, the proposed reinforcement and
extension of employee rights could help to curb particularly ex-
ploitative employment relations, because in such cases it could
be advantageous to employees to take legal action in pursuit
of outstanding remuneration, despite the threat of deportation.
This right to sue for outstanding remuneration, however, would
pertain to a particularly weak and poorly informed group of em-
ployees. Without support and guidance it is unlikely that they
will be able to exercise the right. Failure to exercise this right
would, in turn, result in failure to meet the goal of preventing
particularly blatant cases of social dumping. As the Commis-
sion’s proposal observes, affected employees need the sup-
port and advice of independent bodies, but whereas there are
quantitative benchmarks for increasing the intensity of inspec-
tions, that is not the case here, which could potentially render
the proposal useless.

Neither at the European nor the national level has the ef-
ficiency or effectiveness of investments in the intensification of
migration control been systematically evaluated. In an evalua-
tion of German labour market inspections, the Federal Audit Of-
fice has identified a considerable and urgent need for research.
Otherwise there is a danger that, by increasing monitoring, em-
ployers will be unnecessarily burdened with bureaucracy and
considerable amount of public finances will be expended with-
out achieving the declared aim of reducing incentives for illegal
immigration.
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