European Union

Whereas the right of EU citizens to move and reside freely
within the territory of member states is one of the fundamen-
tal freedoms of the European Single Market, and was already
provided for in the Treaties establishing the European Com-
munity’, the European Union originally had no powers where
migration policy was concerned. Cooperation in matters of
immigration and asylum is one of the most recently addressed
aspects of European integration. Its significance has expanded
rapidly since the matter was first introduced at the end of the
1980s, and today it is without doubt one of the core areas of
the European integration project. Member states’ claims to
sovereignty are nevertheless ever-present, not least due to the
sensitive nature of immigration policy matters internally and
their relevance to national sovereignty and national identity. The
significant expansion of European powers and responsibilities
has, therefore, led as yet only to isolated common policies, and
these matters are generally handled intergovernmentally. Any
cooperation is concentrated on areas in which the member
states are pursuing common interests. This concern, above all,
improved state control over migration, cooperation between
border police and strengthened the fight against irregular
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immigration and asylum abuse. By contrast, there has been
less progress in relation to the rights of immigrants within the
EU.2 The rights of legally settled foreigners have been only par-
tially harmonised; cooperation in the area of labour migration
has been difficult to achieve, due to member states’ claims to
sovereignty; and only tentative steps have been taken to coor-
dinate foreign integration. This selective focus, along with the
difficulty of surrendering national powers and responsibilities,
arises not least from the highly heterogeneous positions of the
member states with regard to immigration and their immigra-
tion histories. The following section provides a brief overview of
these differing positions before turning to the content of Euro-
pean regulations.

Historical Development of Migration

Historically, experiences with international migration have
differed from country to country within the European Union, and
continue to do so. This diversity in the nature of the problems
associated with immigration represents a substantial obstacle
to the development of a common European migration policy.
Whereas on the one hand former colonial states such as Bel-
gium, France or the United Kingdom were already immigration
countries in the 19th century, other European states, such as
Germany and Austria, did not become countries of immigration
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until after the Second World War. In contrast
with the colonial states, which granted the
citizens of their colonies extensive immi-
gration and residency rights, the guest

Figure 1: Migration balances for 2007 in selected EU member states
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Source: Eurostat, Population and Social Conditions, Statistics in Focus 81/2008

* no data available for France, Estonia, Ireland, Hungary and the United Kingdom

joining the EU in 2004 and 2007 they have

rapidly developed into receiving countries, even though some
of them currently still record more emigrants than immigrants.
Although some of these countries already have considerable
foreign minorities in their resident population, for the most
part they still regard themselves primarily as transit countries
for migrants from all over the world seeking to try their luck in
Western Europe.

Altogether there are about 28,861,974 foreigners living
today in the EU member states (5.8% of the total population).
The main countries of origin vary from one member state to
another and are, to a large extent, a reflection of the individual
EU states’ historical experiences and cultural contacts.

Since as early as 1992, immigration has been the most sig-
nificant source of population growth in the European Union. In
2007, immigration made up 80% of population growth com-
pared with natural factors (births less deaths). In that same
year, net immigration across the EU comprised 1.9 million
persons from a total of 497 million living in the EU; the birth
surplus (excess of births over deaths) was just 483,000 people.
The percentage of population growth made up by immigration
has increased continually since the mid 1980s, and so forms a
central factor in the battle against the ageing of the European
communities.?

The Many Faces of Migration in the EU

The present immigration situation among EU member states
is highly heterogeneous. This is apparent at first glance in the
different migration figures, specifically the balance between
those moving into a country and those leaving it. European
Statistical Office (Eurostat) data for 2007 indicate the con-
tinuation of highly differing forms of immigration, with a clear
shift in the relationship between “old” and “new” immigration
countries. Thus countries on the southern border of the EU
(Spain and ltaly) are experiencing the highest level of immigra-
tion, and even the Czech Republic, a new member, has already

overtaken the traditional receiving countries of central and
northern Europe. Only the Baltic States, Bulgaria and Poland
now show negative immigration balances, although even the
Netherlands recorded more emigration than immigration in
2007 (Figure 1).

The percentage of foreign population in the EU member
states extends from less than 1% of the total population (Slova-
kia) through to 39% (Luxemburg). In most countries, however,
the foreign percentage is between 2% and 8% of the total pop-
ulation (see Table 1). In all EU member states excluding Luxem-
burg, Belgium, Ireland and Cyprus, the majority of the foreign
population is made up of so-called third country nationals, i.e.
non-EU citizens.

It is not only in terms of numbers that the immigration situ-
ation differs in the various EU states. There are also strong
differences with regard to the legal categories on which the
immigration flows are based. Thus labour migration dominates
in countries with less regulated labour markets (e.g. the United
Kingdom, Ireland, the Czech Republic and Denmark), whereas
in most other states family reunification represents the stron-
gest immigration category (especially apparent in France and
Sweden). In this regard, Italy and Germany adopt a middle posi-
tion, i.e. similar percentages are attributable to labour migration
and family reunification, although in Germany “other” migration
also makes up a large percentage. The latter is attributable
above all to the immigration of Spétaussiedler (ethnic German
immigrants from the countries of the former Soviet Union).*

The geographical origin of the biggest immigrant groups
also varies conspicuously from one member state to another
and reflects primarily historical experiences and geographical
proximity. Thus, for example, in Germany, Denmark and the
Netherlands, Turkish citizens make up the biggest group of for-
eigners. By contrast, citizens of former colonies are numerous in
Portugal (Cape Verde, Brazil and Angola) and in Spain (Ecuador
and Morocco). For historic reasons, and for reasons of proxim-
ity, the majority of foreigners in Greece are from Albania, the
majority in Slovenia from other parts of the former Yugoslavia,
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Table 1: Native and foreign populations in the member states of the European Union, 2004 and 1990

Year Foreigners (%) I(';; ?:isl:nftor ;e;gfr;eigzg;;'r?sﬁ;) Year Foreigners (%)

Belgium 2004 8.3 Italy 1990 8.9
Czech Republic 2004 1.9 Ukraine 1990 0.3
Denmark 2004 5.0 Turkey 1990 2.9
Germany 2004 8.9 Turkey 1990 6.1
Estonia 2000c 20.0 Russian Federation 1990 =
Greece 2004e 8.1 Albania 1990 1.4
Spain 2004 6.6 Ecuador 1990 1.0
France 1999c 5.6 Portugal 1990 6.3
Ireland 2002c 71 United Kingdom 1990 2.3
Italy 2004 3.4 Albania 1990 0.6
Cyprus 2002c 9.4 Greece 1992 4.2
Latvia 2004 22.2 Russian Federation 1998 27.3
Lithuania 2001¢c 1.0 Russian Federation 1990 =
Luxembourg 2004 38.6 Portugal 1990 28.7
Hungary 2004 1.3 Romania 1995 1.3
Malta 2004 2.8 United Kingdom 1990 1.6
Netherlands 2004 4.3 Turkey 1990 4.3
Austria 2004 9.4 Serbia/Montenegro 1990 5.7
Poland 2002c 1.8 Germany 1990 =
Portugal 2003p 2.3 Cape Verde 1990 1.0
Slovenia 2004 2.3 Bosnia-Herzegovina 1990 -
Slovakia 2004 0.6 Czech Republic 1990 -
Finland 2004 2.0 Russian Federation 1990 0.4
Sweden 2004 5.3 Finland 1990 5.3
United Kingdom | 2003 4.7 Ireland 1990 4.2

Source: Eurostat 2006
¢ - Census data, e - Estimations, p - Provisional data

and citizens from the former Soviet Union are most significant
among the foreign populations of Estonia, Latvia and Lithuania.

Finally, immigrants’ levels of qualification play an increasing
role in political debate. At the present time, all Western states
have become anxious to increase the number of people with a
good education or university degree among their immigrants.
Nonetheless, in most of the member states immigration is
dominated by the low skilled. Only the United Kingdom records
almost equal percentages of highly and low-skilled migrants. In
Italy, Austria and Germany, by contrast, immigration is domi-
nated now as ever by the lower skilled.®

Institutional Basis of
European Migration Policy

European cooperation on matters of asylum and migration
policy has been communitised® step-by-step. Until the end
of the 1990s, intergovernmental decision-making procedures
predominated, and this concentrated influence over common
policies in the hands of representatives of the member states

in the Council of the European Union (also called the Council
of Ministers), in this case the Ministers of Justice and Home
Affairs. Under the now communitised decision rules, mem-
ber states share central powers and responsibilities with the
supranational institutions of the EU. The European Commission
now has the exclusive right to adopt legislative initiatives. The
European Parliament has the right to participate in decision-
making (under the “co-decision procedure”), which means
that its agreement is necessary in the legislation process. The
Council of Ministers adopts resolutions based on a qualified
majority, which means that individual states cannot exercise
a veto and a minority can be overruled. The most important
EU instruments on asylum and migration policy, however, were
adopted under the earlier intergovernmental procedures. To a
large extent, they represent the lowest common denominator
among the member states.

Cooperation between EU member states in matters of
immigration policy has its origin in the realisation of freedom of
movement, particularly the decision taken by France, Germany
and the Benelux countries with the first Schengen Agreement in
1985 to abolish all checks on persons at their internal borders.
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Although the European Commission simultaneously formulated
the first guidelines for a Community policy on migration, its
power was called into question by the member states, and any
cooperation unfolded initially outside of European institutions
on an intergovernmental level. Thus the Schengen Agreement
specified that the states would determine measures to safe-
guard inner security after the abolition of border checks. These
flanking measures were concluded with the 1990 Convention
implementing the Schengen Agreement. Alongside coopera-
tion on the part of the police and judiciary in criminal matters,
this included the standardisation of regulations for foreigners
entering and remaining for short stays within the “Schengen
area” (a single Schengen visa), border police cooperation, and
in asylum matters, the determination of the member states
responsible for an asylum application. The provisions relating
to asylum policy were adopted in the same year in the Dub-
lin Asylum Convention, which was ratified by all EU member
states and, after difficult internal policy ratification processes,
came into force in 1997. Similarly, the Convention implementing
the Schengen Agreement was subjected to considerable delay
and did not come into force until 1995. Whereas the so-called
“Schengen acquis” of 1997 was transferred into European
law with the Treaty of Amsterdam, the “Schengen area” was
expanded step by step beyond the original five member states.
Today the Schengen regulations apply in all EU member states
with the exception of Ireland and the United Kingdom, Bulgaria,
Romania and Cyprus. Iceland, Norway and Switzerland are
associated with the Agreement as non-EU member states.

Intergovernmental cooperation within the Schengen frame-
work can be regarded as the driving force and laboratory for
EU-wide cooperation in matters of migration policy and, over
and above that, in criminal and police issues.” The coupling
of cooperation on migration policy with questions of internal
security has also given rise to a focus on control aspects of
immigration policy.®

This focus also determined the second phase of cooperation
on migration policy under the Treaty of Maastricht. Influenced
by the fall of the “Iron Curtain” and strongly growing numbers
of asylum-seekers, the 1990s were markedly characterised by
member states’ domestic priorities. In the absence of strong
European powers and responsibilities, changing EU presiden-
cies were, to a large extent, able to shape the agenda, which
resulted in a lack of coherence in, and commitment to, the inte-
gration process. The Maastricht Treaty of 1992 formalised the
previously purely intergovernmental cooperation and set it on a
new basis in the so-called “third pillar” ® of the European Union.

However, no such clear basis of power was established at
the European level until the Treaty of Amsterdam in 1997, which
reflects the central priority that asylum and immigration poli-
cies now enjoy in the EU. The Treaty of Amsterdam transferred
these policy areas to the supranational first, or Community,
“pillar”, integrated the Schengen acquis into the treaties, and
determined — after a transition period of five years (de facto six)
and with slight restrictions — the introduction of supranational
decision-making rules. The Amsterdam treaty also contained a
detailed list of measures to be adopted within these five years.
The five years after the 1999 treaty entered into force coincided
with the date of the accession of eight new member states on

1 April 2004, and so pointed to the urgent need to come to an
agreement on central matters before the admission of so many
new members.

Whereas the 2001 Treaty of Nice made no appreciable
changes to this basis of power, the Treaty of Lisbon negoti-
ated in 2007 extends decision-making rules based on qualified
majority voting and increased the involvement of Parliament
by extending its co-decision powers to the one field that had
hitherto been excluded: labour migration. Germany in particular
adheres firmly to its sovereignty over this policy area; during
negotiations, it secured the right of member states to maintain
control over the volume of admissions. Due to Ireland’s failure
to ratify it, however, the Treaty of Lisbon cannot currently come
into force.

In addition to the reforms in the treaties, decisions taken by
the European Council'® in recent years have also had a power-
ful influence on the dynamics and direction in which European
cooperation has developed. Thus the 1999 Tampere European
Council underlined the humanitarian basis of European asy-
lum policy and the binding force of the 1951 Geneva Refugee
Convention. A programme of action was agreed for five years
to accompany the implementation of the Amsterdam treaty. In
2004 in Den Haag, the European Council extended this action
plan for the following five years to include new focal points, in
particular the external dimension of EU asylum and immigration
policy. This aims at a stronger involvement of transit states and
countries of origin outside the EU in the control of migration
flows.

The directives and regulations concluded in the context of
these institutional and political principles are discussed in the
following sections.

Immigration Policy

Although the Treaty of Lisbon, also to be known as the
Reform Treaty, should it ever enter into force, contains the aim
of a “common immigration policy” (Article 17 Treaty of Lisbon),
to date the EU has no comprehensive common regulations
regarding the admission of third-country nationals or labour
migration, with the exception of the right to family unification
and two regulations concerning the admission of students and
researchers. Instead, any cooperation has concentrated on for-
mulating common regulations for crossing the external border,
including a common visa policy.

Visa policy is one of the most communitised aspects of
European cooperation where asylum and migration policy are
concerned. The European Union has a list of currently 101
states whose citizens have to be in possession of a visa in
order to cross the EU’s external border. While member states
may extend the requirement of a compulsory visa to certain
other nationalities, there is, by contrast, no exception possible
for countries in the list. This regulation has repeatedly turned
out to be problematic for countries wishing to join the EU. This
is because such countries are required to impose compulsory
visas on socially, economically and culturally related neigh-
bour states. In addition to uniform determination of countries
for which a visa is compulsory, the procedure for issuing visas
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has also been brought into line in recent years. The common
visa policy is supported by an electronic visa information sys-
tem (VIS) in which data for all visa applications in the European
Union are stored, including the applicants’ fingerprints and bio-
metric data.

The central European instruments in relation to legal migra-
tion are the family reunification directive and the directive con-
cerning the rights of settled third-country nationals. Both direc-
tives aim to harmonise national laws by specifying minimum
standards. The directive concerning the status of third-country
nationals who are long-term residents (2003/109) provides a
framework for harmonising the legal status of third-country
nationals (with a settlement permit, i.e. after five years of legal
residence) with that of EU citizens. The original aim of extend-
ing EU citizens’ rights of free movement to settled third-country
nationals was only partly fulfiled due to numerous limitation
clauses. Thus, for example, member states may determine
numerical quotas for the immigration of third-country nationals
who have settled in another member state or demand certain
integration measures of such third-country nationals.

Directive 2003/86 establishes common minimum standards
for the right to family reunification. Apart from the directives on
the admission of students and researchers (see below), it is to
date the only regulation at European level concerning the influx
of third-country nationals. Third-country nationals may apply
for family reunification if they possess a residence permit issued
by a member state and valid for at least a year, and if they have
justified prospects of obtaining a permanent residence permit.
Refugees are excluded. The spouses and unmarried or under-
age children of legally resident third-country nationals can
exercise the right to family reunification (core family concept).
Within the context of national law, however, member states may
consider the admission of other family members under the right
to family reunification (extended family). Human rights groups
and the European Parliament are especially critical of the pos-
sibility that member states may refuse residence to minors who
have passed the age of 12 if they do not satisfy more strictly
defined integration requirements. The power of member states
to require potential family migrants to take steps towards inte-
gration even before entering the country (such as acquiring a
command of the language) has also been met with criticism. A
complaint brought before the European Court of Justice by the
European Parliament that these regulations were contrary to
international human rights standards was, however, dismissed.

Attempts by the European Commission to bring about Euro-
pean regulations for employment-related immigration, over and
above the right to family reunification guaranteed by human
rights, have failed, so far, due to the resistance of the member
states. Only two directives concerning the conditions of admis-
sion of third-country nationals for the purposes of studies and
for the purpose of scientific research have been adopted, the
first in 2004 and the second in 2005.

In light of resistance to European regulations on labour
migration, the European Commission has concentrated on
areas where, in the eyes of the governments of the member
states, the harmonisation of European regulations brings with
it clear added value. This concerns first and foremost highly
skilled migrants for whom there is strong international com-

petition. Consequently the “Blue Card” initiative proposed by
the European Commission for highly skilled persons from third
countries provides for simplified, fast-track admission proce-
dures and preferential rights of residence for such third-country
nationals. According to this proposal, Blue Card holders would
immediately receive the right to family reunification as well as
the right, after two years’ legal residence in a member country,
to look for work in other EU countries without having to return to
their home country. At the same time, the member states would
retain the right to make the issuing of a Blue Card dependent
upon the labour market situation within their country as well
as to apply national law to the filling of available posts. Fol-
lowing European Parliament approval in November 2008, it is
expected that the Council of Ministers will formally pass a cor-
responding directive in early 2009.

Directives concerning labour migration are planned solely
for specific groups of people, such as seasonal workers, train-
ees and those employed by multinational companies.

Integration Policy

At the European level, the search for the most suitable con-
cepts and measures for integrating immigrants into the receiv-
ing societies only began at the end of the 1990s. In any case,
where integration policy is concerned, the EU has no power to
make regulations. Instead, it can only be active at the level of
coordination and the exchange of information. As a result, a
network of national contact points on integration has been set
up, with regular meetings providing a forum for the exchange
of information and best practice for all member states. The
outcome of this network cooperation is, among other things,
the publication every two to three years of the Handbook on
Integration.

In November 2004, on the initiative of the Dutch presidency,
the Council of Ministers adopted a series of Common Basic
Principles on Integration (CBPs). These include, among other
things, the following: that integration is a two-way process
between the immigrants and the receiving society; that immi-
grants must have respect for the basic principles of the EU as
well as basic knowledge of the guest country’s language, his-
tory and institutions; that an occupation and training are central
to integration; and that immigrants should be involved as far as
possible in the development of integration policies. Addition-
ally, it was agreed to incorporate the integration of migrants
in all public policies as a general principle and to introduce
clear goals, indicators and evaluation mechanisms in order
to facilitate the measuring of progress. To date, these general
principles have not been further specified in a legal sense, and
no accompanying measures have been adopted for their imple-
mentation. An independent instrument of integration policy at
the European level is the European Commission’s annual report
on migration and integration. In a 2005 communication the
Commission also put forward non-binding proposals on inte-
gration policy under the title “A common agenda for integration
— framework for the integration of third-country nationals in the
European Union”. Some of these proposals were adopted by
the Council of Ministers in its likewise non-legally binding 2007
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conclusions on the strengthening of integration policies in the
European Union by promoting unity in diversity.

Although the effect of such an approach is limited, reduced
as it is to an exchange of information and being entirely on a
voluntary basis, the member states also omitted in the Lisbon
Reform Treaty giving EU bodies and institutions new powers
to act within the field of integration. Instead, Article 79(4) of the
Treaty of Lisbon states that the envisaged so-called “common
immigration policy” should be developed “excluding any har-
monisation” in the field of integration.

Irregular Migration

In light of increasingly selective immigration regulations
since the 1970s and ever more restrictions with regard to asy-
lum, there has been a strong increase in irregular migration
across Europe. Naturally there are no reliable figures on this
phenomenon. Estimates of the number of migrants who are
not in possession of regulated residence and/or work permits
are mostly based on the number of persons seized. According
to one current estimate, there are between 2,8 and 6 million
persons in the EU who do not have regular residence status.
Moreover, it is assumed that about 350,000 to 500,000 new
irregular migrants are added to this figure each year.

If we consider the large number of regulations, measures
and high level of cooperation in this area, then, without a doubt,
the fight against irregular immigration can be regarded as the
focal point of European cooperation in matters of migration.
Even the 1990 Convention implementing the Schengen Agree-
ment contained strict rules on checks at external borders, pro-
visions concerning penalties for haulage companies that trans-
port people with no entry documents, as well as restrictive visa
regulations. In addition, cooperation in matters of repatriation
and migration control with countries of origin and transit forms a
focal point of measures against irregular migration. The Council
of Ministers has yet to agree on a 2007 European Commission
proposal for a Europe-wide directive intended to harmonise the
prosecution and penalising of employers who employ irregular
migrants from third countries.

To a certain extent, as compensation for the symbolic loss
of controls on internal borders, provisions concerning checks at
external borders have been particularly far-reaching, crossing
over, among other things, into the foundation of the European
border security agency, Frontex. Frontex, brought into being in
2005 as an agency to coordinate national border patrols, has
seen its scope of activity constantly expanded. The creation
of rapid border intervention teams (so-called “Rabits”) merits
special mention; these may be regarded as the forerunners of a
possible European border police. The expansion of the border
security agency’s operative capacities and of its budget from
EUR 19 million in 2006 to EUR 70 million in 2008 points to the
political priority member states give to securing the external
border. This priority setting adds fuel to complaints that the
EU is building a “fortress Europe”, an accusation made in
scientific literature as well as by numerous non-governmental
organisations.'”? The strengthening of this agency can likewise
be regarded as an act of solidarity towards countries on the

external borders of the EU, which are confronted to a particu-
larly large degree by the problems of irregular immigration, not
least due to tightened immigration controls.

A further dynamic focal point of measures to combat irregu-
lar immigration concerns cooperation with countries of origin
and transit as well as repatriation policy. The Schengen states
recognised early on the advantages of a coordinated proce-
dure for matters of repatriation by concluding a multilateral
readmission agreement with Poland in 1991. The Treaty of
Amsterdam transferred the power and responsibility for con-
cluding readmission agreements with countries of origin or
transit to the European Commission. The insistence on estab-
lishing an obligation in the agreement to readmit even persons
who are neither citizens of an EU member state nor of the third
country concerned, however, has considerably limited the suc-
cess of negotiations for such agreements. Since under interna-
tional law a country is only obliged to readmit those of its own
citizens who have been staying illegally in another country, to
date important transit states such as Morocco have resisted
concluding such a comprehensive readmission agreement.
By contrast, it has been possible to secure the agreement of
eastern European neighbours such as Ukraine and Russia in
exchange for eased visa issuance procedures.

Repatriation policy is embedded in a more comprehensive
cooperation with countries of origin and transit, which has
become the true focal point of European cooperation in mat-
ters of asylum and immigration policy, especially since the 1999
European Council meeting in Tampere.”® Thus more recent
cooperation and association agreements between the EU
and third countries contain regulations pertinent to coopera-
tion in matters of migration policy. While this cooperation was
limited at first to aspects of migration control, border protec-
tion and readmission, the cooperation agenda has expanded
continuously in recent years. Financial instruments such as
the “thematic programme” for asylum and immigration, which
has been allotted a budget of EUR 380 million for 2007-2013,
are recent additions. Other approaches endeavour to take a
more comprehensive view of migration problems, incorporat-
ing aspects of prevention and information alongside those of
repression. The aim is to foster the links between migration and
development policies and their priorities by optimising finan-
cial transfers, introducing a targeted information policy and
promoting circular migration. Since, however, the admission of
third-country nationals for labour purposes remains within the
power of the member states (see above), the EU has to work
within narrow boundaries to implement such a two-way rela-
tionship between migration and development or “migration-
development nexus.”*

Refuge and Asylum

Whereas migration balances for EU member countries have
grown continuously since the 1990s, the number of asylum-
seekers has declined sharply since 1993 (see Figure 2). This
is attributable not so much to a diminution in reasons for leav-
ing the countries of origin as to the tightening of asylum policy,
which to a large extent has been coordinated at the European
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level (see below). The sharpest decrease is recorded in Ger-
many: compared with the absolute peak of 438,190 in 1992,
the number of asylum applicants has declined significantly,
comprising around 20,000 applications a year since 2006.
Whereas the total number of asylum applications in the EU has
decreased by almost half since 1999, individual countries on
the external EU borders such as Greece, Malta, Spain and Hun-
gary record growing numbers.

Figure 2: Numbers of asylum-seekers in Europe 1985-2007
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The regulations of jurisdiction over the application review
process contained in the 1990 Dublin Convention and, since
2003, the corresponding EC regulation (343/2003) make up
the core of European policy for cooperation in matters of asy-
lum. In cases where no member state has granted an asylum-
seeker legal admission by means of a visa or residence permit,
or where there is not already another member of the asylum-
seeker’s family who has been granted asylum, the first state on
whose territory the asylum applicant sets foot is responsible
for reviewing the asylum application. To enforce this regulation,
an electronic information system was adopted to record the
fingerprints of asylum-seekers and irregular immigrants (“Euro-
dac” Regulation 2725/2000).

It was already clear from the 1992 Maastricht Treaty work
programme that national asylum standards would need to
be harmonised to a certain minimum extent before it could
be implemented. Nevertheless, it was not until the Treaty of
Amsterdam established a binding timetable that minimum
standards were successfully adopted for harmonising proce-
dural and substantive asylum requirements. In real terms, these
steps towards harmonisation were intended to ensure that
there would be no incentives for asylum-seekers to undertake
further migrations that would allow them to have their applica-
tion for asylum reviewed in several successive member states,
thereby extending their stay in the EU (“asylum shopping”).
However, such a system of exclusive regulation of jurisdiction
is only legitimate if the member states are using roughly the

‘ a gender-specific, child, and non-state
persecution as grounds for awarding
refugee status, the directive pursues
quite a progressive definition of this
status. However, it also includes some
points that have been criticised by refugee organisations, such
as the exclusion of EU citizens from a right to asylum and the
recognition of refugee protection granted by non-state actors
(which, they say, could allow states to divest themselves of the
responsibility), and a lack of clarity with regard to the appli-
cation of the requirement to seek an internal flight alternative
(which implies that asylum can be refused if the person con-
cerned can live free from persecution in another region of their
country of origin). This last point in particular leaves plenty of
room for interpretation in the way the member states recognise
refugee status — and for unequal application of the law. Finally,
the third central asylum directive is the one on the minimum
standards on procedures for granting and withdrawing refugee
status (2005/85). Although it aims to define minimum standards
on procedures for granting and withdrawing refugee status,
the directive contains many exceptions which once again allow
member states a great deal of discretion in its implementa-
tion. The vague provisions relating to safe third countries and
so-called “super-safe” European third countries in particular
have met with criticism from the European Parliament (2005),
among others. Thus in these cases it is not only the “suspen-
sive effect”, i.e. the right of an asylum-seeker to remain in the
member state pending appeal, that is left open. The possibil-
ity of excluding from asylum procedures asylum-seekers who
have travelled illegally out of a safe European third country is
regarded as particularly sensitive for observing the principles
of non-refoulment contained in international refugee law,
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which prohibit the removal of
refugees if that removal puts

Table 2: Jus soli regulations in the old EU member states (as at 2007)

them at danger.
The European Council
of The Hague in 2004 envis-

aged the completion of a
common European asylum
system by 2010. In an evalu-
ation of the harmonisation

Jus soli for second genera- Jus soli for second Jus soli for third No jus soli
tion upon reaching age of generation upon birth generation

majority

Belgium, Finland France, Belgium, Germany, Belgium, France, Austria
United Kingdom, Italy, Neth- | Ireland, Portugal Netherlands, Denmark,
erlands, (Sweden)'8, United | United Kingdom, Portugal, Spain Greece,
Kingdom Luxembourg

process to date, the Euro-
pean Commission delivered
a relatively gloomy prognosis
for achieving this goal.” Firstly, the directives adopted to date
contain many loopholes and a lot of room for interpretation,
which, upon closer examination, would require more extensive
harmonisation. In light of member states’ previous reluctance
to adopt supranational regulations, this harmonisation will take
place initially through the promotion of the exchange of infor-
mation, in part by creating a European Support Office to over-
see asylum matters. On the other hand, there is the question of
solidarity among member states in admitting asylum-seekers
and refugees. Contrary to the idea of a communitised asylum
policy, the numbers of asylum-seekers in individual countries
continue to differ greatly, and despite increased cooperation
to protect the external border and the setting up of a refugee
fund, mechanisms for member states to share the burden are
still lacking. The proposal of the French EU presidency in the
summer of 2008 to create, as part of the “Pact on Immigration
and Asylum”, a supranational European asylum office as a cen-
tral body responsible for processing asylum applications could
not be agreed on since the majority of the member states will
not contemplate transferring sovereignty over asylum recogni-
tion to a central body. As a countermove, Malta was able to
advance its demand that this declaratory Pact should include
the possibility of setting up a coordinated resettlement system
within the EU for recognised refugees.

As is the case with irregular migration, foreign policy is an
increasingly important dimension in asylum and refugee policy.
Not only does the EU support associated states in develop-
ing asylum systems, but it also promotes the development of
admission capacities and the protection of refugees in or near
the regions from which they originate by means of so-called
refugee protection programmes. In the context of these foreign
policy activities, the EU works with international organisations
such as the UNHCR.'® The falling numbers of asylum-seekers
in the EU documents the effect of restrictive regulations in poli-
cies on admission, visa and asylum procedures, while states on
the periphery of Europe such as Ukraine, Morocco and Libya
are confronted by an ever growing refugee problem.

Source: Baubdck 2006

European Union
Citizenship

The Maastricht Treaty introduced EU citizenship, which
refers to the rights and obligations of citizens of member states
that result from their right to free movement within EU terri-
tory. Every person holding the nationality of a member state

is automatically also an EU citizen. EU citizenship comple-
ments, but does not replace, national citizenship. The Treaty
established the right, previously confirmed by the European
Court of Justice, of every European citizen to free movement
and residence within the EU, whether they are economically
active or not. The Maastricht Treaty also established the active
and passive right to vote in European and local government
elections. Ultimately, EU citizenship also improved diplomatic
and consular protection by giving EU citizens the right to turn
for help to the diplomatic or consular authorities of any other
member state represented in a third country, if the citizen’s own
state is not represented there. The Treaty of Amsterdam, finally,
extended the rights of EU citizens by prohibiting discrimination
on grounds of gender, race, ethnic origin, religion or ideology,
disability, age or sexual orientation.

The existence of common EU citizenship, however, in no
way affects the highly heterogeneous nature of citizenship reg-
ulations within the individual states. Although nearly all member
states acknowledge the right to citizenship based on parentage
(jus sanguinis) as well as the principle of awarding citizenship to
persons born within their territories (jus soli) (see Table 2), there
is no comparable liberal trend discernible where naturalisation
regulations are concerned.!” Despite the institution of Union cit-
izenship, the EU has no powers that could touch upon national
citizenship regulations.

Future Challenges

In the fifteen years of its formal existence, European asylum
and migration policy has developed dynamically and is today
one of the European Union’s priorities. Central to the argument
in this cooperation, time and again, is reference to the expecta-
tions of citizens who credit the EU with a special role in solving
these matters, as can be seen in Eurobarometer surveys.”®

The process of integration, however, is not always straight-
forward or without contestation. Two controversies have deter-
mined the development of this policy area to date: firstly, the
tension between standardisation based on supranational regu-
lations and the desire to safeguard sovereignty; and secondly,
the tension between the priority nations attribute to internal
security and universal human rights, humanitarian values and
economic priorities. During and beyond the five-year transi-
tion phase allowed for in the Treaty of Amsterdam, cooperation
has been based on intergovernmental decision-making proce-
dures, particularly those requiring unanimity in the Council of

page 8




Country Profile No. 17

European Union

Ministers and the “co-decision procedure” involving the Council
and the European Parliament. This has fostered forms of inte-
gration that safeguard sovereignty and support security policy
priorities. The harmonisation of strict entry requirements and
the assignment of responsibilities for checking asylum applica-
tions, however, have demanded more extensive harmonisation
of substantive law. As presented above, European directives
on family reunification and on the rights of settled foreigners
as well as asylum procedures and the definition of a refugee
come closer to this aim, without, however, significantly limiting
the options for member states to formulate their own policies.?°

With the strengthening of supranational actors, the Com-
mission, the Parliament, and also the European Court of Jus-
tice, the thematic agenda of cooperation has been extended
significantly in recent years. On the agenda today are first
steps towards a common admission policy for labour migrants,
greater standardisation of asylum systems, the creation of
instruments for member states to share the burdens of migra-
tion policy in a spirit of solidarity, plus a comprehensive foreign
policy agenda linking migration policy goals with development
policy priorities. In view of the heterogeneity that has evolved
within the Union and the continuing emotional debate on migra-
tion on the domestic front, a preference can be seen for less
prescriptive, predominantly operative coordination, coinciding
with cautious and somewhat reluctant harmonisation. Continu-
ing external migration pressure as well as the demographic
development within the EU will, however, continue to promote
integration towards a common European asylum and immigra-
tion policy.

Endnotes

In the following text we use the term European Union (EU) both for earlier
European Communities and for those areas that, in the treaty, come under
the “first pillar” of the European Community.

See Lavenex 2006a.
3 See Eurostat 2008.
4 See OECD 2007.

5 See OECD 2007.

“Communitisation” is a term used within EU institutions to denote the trans-
ferring of a matter from the second or third “pillar” to the EU first “pillar” (see
Endnote 9) so that it can be dealt with using the “Community method” de-
scribed in this paragraph. See the EU’s plain language guide to Eurojargon
http://europa.eu/abc/eurojargon/index_en.htm

7 See Monar 2001.
8 See Boswell 2003, Geddes 2007, Lavenex 2001.

The Maastricht Treaty on the European Union organised EU policy areas into
three so-called “pillars”. The original treaties, particularly the Treaty estab-
lishing the European Community with its supranational decision-making
procedure, became the first pillar. The newly-founded Common Foreign and
Security Policy became the second pillar, and the relatively non-binding
cooperation in the area of justice and home affairs, which until the Treaty of
Amsterdam also comprised matters of asylum and migration policy, consti-
tuted the third pillar.

The European Council brings together the heads of state and government of
the member states, plus the President of the European Commission.

For more information, see the hompage of the CLANDESTINO project, which
is sponsored by the European Commission.
http://www.irregular-migration.hwwi.net/Home.2560.0.html

See, for example, Geddes 2008.
3 See Lavenex 2006b.

See Lavenex and Kunz 2008.

5 See Green Paper 2007.

8 See Lavenex 2007.

7 See Baubdck 2006.

Sweden recognises a regulation by which, regardless of birthplace, minors
are granted Swedish citizenship after five years’ residence without the impo-
sition of any further conditions and simply by informing the authorities.

See Eurobarometer 2008.
20 See Ette and Faist 2007.

The author:

Sandra Lavenex is Professor of International Relations
and Global Governance at the University of Lucerne and
Visiting Professor at the Collége d’Europe in Bruges and
Natolin (Warsaw). Her research focuses on European and
international migration policies, European neighbour-
hood policy, and questions related to institutional co-
ordination at an international level.

Revised version from 28 April 2009

page 9




Country Profile No. 17

European Union

References and Further Reading

Baubdck, R. (2006): “Interaktive Staatsbirgerschaft.” In: Sig-
rid Baringhorst, James F. Hollifield, Uwe Hunger (Eds,) Her-
ausforderung Migration - Perspektiven der vergleichenden
Politikwissenschaft. Berlin: LIT-Verlag. 129-166.

Boswell, C. (2003): European Migration Policies in Flux.
Changing Patterns of Inclusion and Exclusion. Oxford: Black-
well’'s and RIIA.

Ette, A. and Faist, T. (Eds.) (2007): The Europeanization of Mi-
gration Policies. London: Macmillan.

Eurostat (2006): Die Auslandische Bevolkerung in den
Mitgliedsstaaten der EU. Bevdlkerung und soziale Bedingun-
gen — Statistik kurz gefasst 8/2006.

http://www.eds-destatis.de/de/downloads/sif/nk_06_08.pdf

Eurostat (2008): Population in Europe 2007: first results. Pop-
ulation and Social Conditions - Statistics in Focus 81/2008.
http://epp.eurostat.ec.europa.eu/cache/ITY_OFFPUB/KS-
SF-08-081/EN/KS-SF-08-081-EN.PDF

Eurobarometer (2008): The Role of the EU in Justice, Free-
dom and Security Policy Areas, Special Eurobarometer 290,
Brussels.

European Commission (2007): Green paper on the future
Common European Asylum System. COM(2007) 301 final.

European Parliament (2005): Report by Wolfgang Kreissl-
Dorfler on the amended proposal for a Council directive on
minimum standards on procedures in Member States for
granting and withdrawing refugee status adopted in Plenary
on 25 September 2005, A6-0222/2005.

Geddes, A. (2007): Immigration and European Integration.
Towards Fortress Europe? Manchester: Manchester Univer-
sity Press.

Lavenex, S. (2001): The Europeanisation of Refugee Policies.
Between Human Rights and Internal Security. Aldershot:
Ashgate.

e Lavenex, S. (2006a): “Towards the Constitutionalization of
Aliens’ Rights in the European Union?” Journal of European
Public Policy 13 (8): 1284 — 1301.

® Lavenex, S. (2006b): “Shifting Up and Out: the Foreign Policy
of European Immigration Control.” West European Politics 29
(2): 329-350.

e Lavenex, S. (2007): “The External Face of Europeanization:
Third Countries and International Organizations”, in Andreas
Ette and Thomas Faist (eds.), The Europeanization of Migra-
tion Policies, London: Macmillan, 2007, 246-264.

e Lavenex, S. and Kunz, R. (2008): “The Migration-Develop-
ment Nexus in EU External Relations.” Journal of European
Integration 30 (3): 439-457.

e Monar, J. (2001): “The Dynamics of Justice and Home Affairs:
Laboratories, Driving Factors and Costs.” Journal of Com-
mon Market Studies 39(4): 747-764.

e OECD (2007): International Migration Outlook. Paris.

Internet Sources

e European Union’s area of freedom, security and justice on
the European Commission website:
http://ec.europa.eu/justice_home/index_en.htm

e Summary of European legislation with regard to free move-
ment of persons, asylum and immigration on the European
Union website:
http://europa.eu/scadplus/leg/en/s17000.htm

¢ Page of the committee responsible for civil liberties, justice
and home affairs on the European Parliament website:
http://www.europarl.europa.eu/activities/committees/home-
Com.do;jsessionid=F6BF1448F32C41438F5C5BD968B8
1E68.node2?language=EN&body=LIBE

ABOUT FOCUS MIGRATION

Publisher: Hamburg Institute of International Economics (HWWI), Heimhuder Strasse 71, 20148 Hamburg, Tel.: +49 (0)40 34 05 76-0, Fax: +49 (0)40 34 05 76-776, E-Mail: info@hwwi.org
In cooperation with: The German Federal Agency for Civic Education (bpb) and Network Migration in Europe e.V.
Editorial staff: Jennifer Elrick (head), Tanja EI-Cherkeh, Gunnar Geyer, Rainer Miinz, Antje Scheidler (Network Migration in Europe e.V.), Jan Schneider

focus Migration country profiles (ISSN 1864-6220) and policy briefs (ISSN 1864-5704) are published with the support of the German Federal Agency for Civic Education (bpb).
The information contained in these publications does not necessarily reflect the opinions of the bpb and HWWI. Partial reproduction and citation are authorised, provided the source is

acknowledged.

Further online resources: www.hwwi.org, www.bpb.de, www.network-migration.org, www.migration-info.de

Our country profiles and policy briefs are available online at: www.focus-migration.de




