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Frontex and the EU Border Regime

Introduction

Currently, as of 2014, the European Union extends along
approximately 12,000 km of land borders and 45,000 km
of maritime borders. In contrast to many other policy ar-
eas, the common policies for the EU’s external borders do
not adhere to the aims originally set at their creation in the
1950s. On the contrary, from the very beginning, the EU’s
founding fathers rooted four fundamental freedoms in the
treaties, including the freedom of movement for Union citi-
zens.

The EU border regime is a response to the freedom of
movement that has existed since the mid-1990s. Since
then, in an attempt to deter both criminal activity and il-
legal migration, the EU external borders have become ever
more geographically extensively and rigorously secured.
Nowadays, the EU border regime is usually equated with
the border management agency, Frontex. Frontex is indeed
a central player, but the EU border regime is much more
than Frontex alone.

To shed some light on this topic, this dossier will begin
with an explanation of who or what Frontex is and continue
with an analysis of the current EU border regime. The final
section closely scrutinizes the most recent developments
of border security.

Frontex — Questions and Answers
Who or What is Frontex?

Frontex is not a border policing body, but an agency of the
European Union, founded on 1 May 2005 by the EC Regu-
lation No 2007/2004. Frontex’s purpose is to contribute to
the management of the EU’s external borders. The agency
employs independent contract workers as well as so-called
Seconded National Workers who are employed and sent
by the Member States.

An agency is an independent body of European public
law and hence operates separately from the Community

lllegal, Irregular, Unauthorized or Undocumented Migration?

o

“No One is lllegal” is the slogan of a popular human rights initiative. The designation for the external border security’s
target group as “illegal” is faced with strong emotional controversy in public discourse and in political discussions.

The actor addressed here is either a person who is not a citizen of the country he or she wishes to enter and fails to
present valid entry documents (passport and visa) or is in possession of falsified entry documents or who has entered
the country with legal documents, yet stays longer than allowed under his or her visa (so-called “overstayers”).

In German residence law, the first two cases are referred to as cases of “unauthorized entry” (§14 AufenthG/Residence
Act). They are also referred to as “illegal immigration”. The reference made here is to the non-legal act of crossing a
border, which is a criminal offense under German law. It would be both politically and legally incorrect to speak of “illegal
migrants” or “illegal immigrants” since it is not the people themselves who are illegal, but rather their act of crossing the
border.

In critical migration research, attempts are made to avoid the classification of legal/illegal by preferring to use the de-
scription “irregular” or “undocumented”. The latter has taken hold in the French language in the term “sans papiers”.
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institutions (Council, Parliament, Commission, etc.). Agen-
cies support the EU by implementing its policies, particu-
larly for administration and research.

What does Frontex do?

Frontex’s' stated target is to ensure that “Europe’s borders
remain open and secure”. To this end, Frontex has three
central tasks: 1) to analyze, 2) to coordinate, and 3) to
support:

(1) Analysis

Frontex collects data and information on illegal migration
and international criminal activities, such as human traf-
ficking or smuggling of goods, and seeks to analyze them.

To do this, Frontex works with an intelligence-led ap-
proach, very much like the European police authority,
Europol. The intelligence-led investigative method (“in-
telligence-led policing”) was developed in the USA in the
1990s. This method attempts to identify the risks of law
violations through a detailed analysis of hazardous situ-
ations in an effort to hinder criminal activity instead of
reacting to the law violations themselves. Instead of just
stopping illegal border crossings, Frontex seeks “to iden-
tify the ‘risks’ for anything that might affect border security”
through thorough data collection and analysis.2

Moreover, Frontex sees its role in connecting the na-
tional authorities responsible for controlling external bor-
ders in the EU with the “world of research and industry”.
This means bringing companies that develop surveillance
and control technology together in cooperation with border
management experts and initiating further research on bor-
der management.

\
Frontex‘s Tasks

Frontex’s tasks, according to the Frontex Regulation, in-
clude:

a.Coordination of Member States in joint operations in
the field of external border management;

b.Assisting Member States in training of national bor-
der guards, including the establishment of common
training standards;

c.Carrying out risk analyses;

d.Following up on the developments of relevant re-
search for the control and surveillance of external
borders;

e.Assisting Member States in circumstances requir-
ing increased technical and operative assistance at
external borders;

f. Providing Member States with the necessary support
in organizing joint return operations.

(& J

(2) Coordination

As Frontex itself does not exercise police authority, the
agency coordinates the deployment of the Member States’
border police. The European Patrols Network is an exam-
ple of this. To coordinate the border management efforts
in the Mediterranean Sea, Frontex has determined which
institutions and organizations in the EU Mediterranean
countries are in charge of border management. Fifty differ-
ent authorities connected to 30 different ministries are in-
volved in this, including not only the police and Ministry of
the Interior, but also customs, fisheries authorities and the
coast guards. Frontex has brought all of these institutions
together and supports them so that they are better able to
coordinate their efforts.

(3) Support

On the basis of the risks determined through analysis,
Frontex then plans the assistance of the national border
police forces sent by the EU Member States. The border
management agency also regards the efforts to save refu-
gees from drowning on the high seas as one of its respon-
sibilities (for a criticism of Frontex, see below).

Moreover, Frontex engages in the training of border
guards. Together with the Member States, Frontex devel-
ops training curricula and then trains the trainers who then
function as “multipliers” and pass on the training to others.
This is to ensure that the border police officers are suf-
ficiently prepared when a joint operation becomes neces-
sary.

The Structure of Frontex

Frontex’s headquarters is located in Warsaw and consists
of three major departments: Operations, Capacities and
Administration. In the Operations department, the joint
efforts of the border police forces are coordinated. The
Capacities department is in charge of research and train-
ing, and the Administrative department is responsible for
finances, personnel and IT.

How Large is Frontex’s Budget?

Since its founding, the EU has almost continually increased
Frontex’s budget. Between 2009 and 2013, the yearly bud-
get leveled off at between 90 and 118 million euro. In com-
parison, Europol’s budget climbed from 49 million euro in
2002 to 91 million Euro in 2010, but since then has been
reduced again down to 83 million euro in 2013.

Why is Frontex an Agency and not a Border Police
Force?

Put simply, Frontex is not a European border police force
because the EU is not a state. A police body’s tasks, among
others, include the avoidance and prevention of crime. Be-
cause the police act on behalf of the state as the “long
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Table 1: Selected Frontex Operations in 2012

Region Participating Countries Budget Duration

Hera Improving cooperation with Senega- | Atlantic ES 1S, LU € 3,160,000 From 2012-
lese and Mauritanian authorities in 07-02 to
order to combat illegal immigration 2012-12-15
from North Africa to the Canary
Islands.

Hermes | Combating illegal migration flows Mediterranean | IT Fl, FR, IS, LT, PL, PT, € 4,099,178 From 2012-
from Tunesia, Libya, and Algeria to- AT, RO, CH, ES, GB 07-02 to
wards the Italian islands of Lampe- 2013-10-30
dusa, Sardinia and Sicily.

Aeneas Combating illegal migration from the | Mediterranean | IT DK, DE, FI, FR, GR, IS, | € 10,047,054 | From 2012-
lonian Sea towards Italy (Apulia, IT, LU, PL, PT, RO, SE, 05-16 to
Calabria) from Turkey, Egypt. SK, ES 2012-10-31

Inaldo Combating illegal immigration Mediterranean | ES BE, FR, IS, IT, LU, MT, |€ 4,812,935 From 2012-
from North Africa and Sub-Sahara, PT, SK 05-16 to
resulting from a cyclical seasonal 2012-10-31
increase as well as protracted crisis
in Mali.

Minerva | To stregthen border control during Mediterranean | ES AL, BE, BG, DE, EE, €751,034 From 2012-
the summer season (increased traf- Fl, FR, GE, GR, IT, LT, 07-13 to
fic) at the southern coast of Spain. ME, NL, NO, AT, PT, 2012-09-15

RO, SE, CH, SK, SI,
CzZ, UA

Jupiter To increase the effectiveness of bor- | EU EE, FI, BG, DE, FR, LU, NL, € 187,510 From 2012-
der control measures at the Eastern LV, LT, AT, PT, SI, ES, CZ, UA 07-11 to
EU borders. Additionally, to combat PL, RO, 2012-08-02
trafficking in human beings. SK, HU

Neptune | To tackle irregular migration flows Western Bal- Si BA, BG, FR, HR, ME, € 134,690 From 2012-
from the West Balkans to the rest of | kans NL, AT, PL, RO, CH, 04-04 to
the EU. RS, SK, ES, CZ, HU 2012-04-26

Euro To enhance border checks during a EU DE, IT, BG, BE, DK, EE, FlI, € 783,019 From 2012-

Cup period of intensified border activity. NL, PL, | FR, GR, IE, HR, LV, LT, 06-04 to
Additionally, to reduce risks to the PT, ES, | AT, RO, RU, CH, SE, 2012-07-02
tournament and manage people CZ, UA | SK, SI, HU
flow.

* Member State that initiated the operation

Source: Frontex: Archive of operations 2012, http://frontex.europa.eu/operations/archive-of-operations/?year=2012&region=&type=&host=
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Figure 1: Budget of Frontex and Europol

Sources: http://frontex.europa.eu; www.europol.europa.eu

arm of the law”, they are also allowed to exercise force
on citizens when preventing crime. This legal relationship
between state and citizen as such does not exist for the
EU. The EU has specific competencies, however may not
apply the use of force on EU citizens in fulfilling those com-
petencies. Because of this, there are no European border
police. Instead, Frontex is the administrative agency that
implements the (limited) competencies that the EU has in
border policies.

But There are in Fact European Border Guards!

Yes and no. There are “European Border Guard Teams”
(EBGT) whose composition and nature resemble that of
the international police missions which also act “under the
EU flag” and are composed of police officers from various
Member States.

This works exactly the same way with Frontex. Although
the border police officers join forces, they are still police
officers from the individual EU Member States. Therefore,
during such a joint mission, the law that is in effect is that of
the state in whose territory the operation takes place. For
example, when German and French police officers support
their Greek counterparts, they do so according to Greek
law. This means, however, that only the Greek police of-
ficers are allowed to exercise coercive measures such as
the use of firearms because the mission takes place on
Greek territory and the police officers from the other coun-
tries are only “guests”.

Why does the EU have a Border Regime and Frontex?

This question cannot be clearly answered because there
are diverging views on the usefulness and tasks of Fron-
tex. The creation of a border regime with its own agency is
most easily understood with a look into the past.

The Development of a European Border
Regime

In the Beginning was Freedom of Movement

In the 1980s, the European Community (at that time it
was not yet a “Union”) found itself in crisis. Europe-wide,
there was a rapid dwindling of the population’s approval
of European unification, while the integration simultane-
ously stagnated. This attitude also caused economic loss
in the EC States. Paolo Cecchini, then a member of the
Commission, calculated these losses in his report on “the
costs of Non-Europe”. He listed the economic damages of
the EC that were emerging as a result of each national
state continuing to work within its own economic system.
Altogether, Cecchini estimated the costs to be 4.3 to 6.4
percent of the gross domestic product of the EC Member
States. Businesses incurred approximately 8 billion Ecu’
alone in expenses through border formalities with passport
control and internal administrative costs, which equated to
two percent of the value of the goods concerned.’

In order to drive European integration further, the then
German chancellor, Helmut Kohl, and the then French
president, Frangois Mitterrand, decided to complete the
existing economic integration through a political compo-
nent and tackle the “Europe of citizens”. Three of the four
fundamental freedoms of the internal market (free move-
ment of goods, capital, and services) were already in prac-
tice; but an important freedom, the free movement of EU
citizens, had not at that point moved past lip service. So
in Saarbriicken in 1984, Kohl and Mitterrand decided to
abolish passport controls on the German-French borders
and to enable the free movement of persons between their
countries.

Convinced by the significance of this step, the Ben-
elux States (Belgium, the Netherlands, and Luxemburg),
who had already abolished passport controls between
their countries in 1960, indicated their desire to join Ger-
many and France. A year later, in 1985, they signed the
well-known “Schengen Agreement” in the small village of
Schengen in Luxemburg. In this agreement, the five states
agreed to stop passport controls at their common borders.
The signatory states of this agreement have been since
called the “Schengen states” and over time, the number of
Schengen states has increased.

Freedom of Movement, Only with More Security

No sooner had Kohl and Mitterrand’s decision become
known, than the Ministers of the Interior from both coun-
tries and their subordinate agencies raised security con-
cerns. They were afraid a security deficit would occur if the
police were to stop passport controlling on the German-
French border. Every criminal would be able to cross the
border with no difficulty. Against this backdrop, the German
Minister of the Interior, Friedrich Zimmermann, stressed in
1986: “I am in agreement with the interior ministers of the
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EC states and with my colleagues in the federal states that
in the interests of security for our citizens, the second step
may not be made before the first when it comes to the
easing and removal of border controls. In view of the pres-
ent threat, it is the opinion of all responsible ministers for
internal security that the border controls must occasionally
be made even stronger.” The interior ministers negotiated
that the abolition of passport controls may not be imple-
mented until sufficient measures were undertaken to com-
pensate for the perceived security deficits.

For the implementation of the first Schengen Agree-
ment, Germany, France and the Benelux States concluded
the so-called Schengen Convention on 19 June 1990.° In
this agreement, the main topic was the formalization of the
so-called compensatory measures for the reduction of the
security deficit which was feared due to the removal of
border controls. The compensatory measures put in place
included measures on the security of the Schengen ex-
ternal borders, common entry regulations for third-country
nationals and the opportunity to fight international criminal
activity.

Although only intended to compensate for the freedom
of movement within the Schengen area, the Schengen
Convention marked the beginning of European immigra-
tion control policies, whose development cannot even
today be regarded as complete. The core of these com-
pensatory measures was and is, however, the Schengen
Information System (SIS). In the Schengen Information
System, all data (among other things) is stored for the
search of persons, including captured migrants who en-
tered the Schengen area illegally and can be accessed by
all police stations Schengen-wide.

The Schengen Dialectic

In 1995, the decision makers of the Schengen signatory
states’ agreed that the requirements for the opening of the
internal borders were given. The controls at the common
border crossing points were ceased. However, the “green”
and “blue” borders continued to be surveilled to compen-
sate for the feared security deficit, at some points even
more strongly than before. What began as compensatory

\
Schengen States 2014

Austria, Belgium, the Czech Republic, Denmark, Esto-
nia, Finland, France, Germany, Greece, Hungary, Iceland
(non-EU member), Italy, Latvia, Liechtenstein (non-EU
member), Lithuania, Luxemburg, Malta, the Netherlands,
Norway (non-EU member), Poland, Portugal, Slovakia,
Slovenia, Spain, Sweden, Switzerland (non-EU member)
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measures for the abolition of border controls in the middle
of the 1980s developed into a dynamic policy field in the
EC. It is the double focus of border policies that makes
them so complex. The policies are supposed to both hinder
illegal migration and fight criminal activity. In the following,
the link to migration controls is primarily addressed.

Two Tendencies: Externalization and Technologization

European border policies developed along two dimen-
sions. Firstly, an externalization can be observed, that is
the geographic and functional expansion of the surveilled
border areas. Secondly, the “human” factor in the control
and surveillance of the borders, that is, personnel control-
ling the borders, is increasingly complemented with mod-
ern technology. Both tendencies are analyzed in the fol-
lowing sections.

Externalization: From a Line to an Area,
from Entry Control to Exit Control

With the development of the Schengen Agreement, the
ministries in the Schengen states responsible for border
management have gradually expanded the border line to
become a border area. This means that the borders are
no longer only surveilled at the line of demarcation be-
tween two states, but that the surveillance reaches further
into the interior of the country and in doing so becomes
increasingly less directly concerned with the border line.

Schengen, EC or EU?

o

Because the European Community (EC) did not succeed in establishing its own passport union in the 1980s, Germany,
France and the Benelux States withdrew and concluded an international treaty in Schengen in 1985. An associated
implementation agreement (the Schengen Convention) followed in 1990.

Independent from Schengen, the European Community (EC) turned into the European Union (EU) in 1993.

In 1998, the Treaty of Amsterdam assumed the Schengen Agreement and all associated treaties under EU law. Neverthe-
less, the EU is not the same as Schengen. Some EU countries have not signed the Schengen Agreement (for example
the United Kingdom and Ireland) while there are other countries which are Schengen members but do not belong to the
EU (for example Norway, Iceland and Switzerland).

J
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In 1998, the Austrian presidency placed this development
on the agenda and suggested the concept of “concentric
circles”.” Although this concept was not adopted, its basic
idea of the Schengen states being a core with high border
security influenced the configuration of European border
policies. Neighboring states and other more distant states
group around this core like concentric circles, each acting
as a buffer for the core and securing it.

Freedom of Movement within the “Hard Core”

The Schengen states stand in the center of European bor-
der policies — persons are not controlled at their common
border checkpoints. However the Schengen external bor-
ders are intensively surveilled according to common stan-

Surveillance — Controls — Security: Is it all the same? W

Generally, there is a difference between controls and
surveillance. People, their documents and goods are
controlled at border crossing stations, when entering by
car at border checkpoints, by airplane at the airport or by
ship in the harbor.

The border areas between border checkpoints are sur-
veilled. These areas are commonly known as “green bor-
ders” (forests, fields) or “blue borders” (sea). The goal of
surveillance is the avoidance of people “bypassing the
border checkpoints” (Schengen Borders Code).

Together, controls and surveillance are referred to as ex-
ternal border security or external border management.

Before border controls were abolished, the border lines
between two Schengen countries were clearly visible
as there were fences or walls. After the border controls
were abolished, the fences and walls were also removed.
However, the national borders themselves remained and
were surveilled.
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dards. The legal basis for this is the so-called Schengen
Borders Code (Regulation 562/2006). This piece of legis-
lation applies not only for citizens of the Schengen or EU
states, but for everyone legally staying in this core, that is,
in the Schengen area.

The freedom of movement of persons without controls
was originally at the heart of the Schengen cooperation
from which border policy has developed. This freedom of
movement without controls is broadly considered one of
the most important achievements of European integra-
tion. In recent years, however, it can be observed that this
achievement has been in danger. In 2011, several Schen-
gen states have demanded to facilitate the reintroduction
of controls at their common borders. The incident that
spurred this discussion was that Italy had given a large
number of residence permits on humanitarian grounds to

refugees who had crossed the Mediterranean, which en-
abled them to then travel further on into France.8

Border and Immigration Control Measures in the
“Extended Core“

Surrounding the “hard core” is the extended core, which
includes the EU states that are not members of the Schen-
gen Agreement. These are on the one hand, states that
do not wish to participate such as Great Britain or Ireland,
and on the other hand EU states that have not (yet) joined
the Schengen territory, such as Bulgaria, Romania, Cyprus
and the new Member State, Croatia’ (as of July 2013).
There are still border controls for people crossing into
these EU countries. At the same time, these states largely
carry out the measures designed for a common security of
EU external borders.

Entry Conditions and Control Measures

The EU differentiates categories of incoming third-country
nationals according to the form and legal status of their
entry:

* business travelers or tourists, who, just like EU citi-
zens, are allowed to enter and stay for 90 days without
prior authorization, for example citizens of Singapore,
the USA or Chile;

* business travelers or tourists who need entry authori-
zation (a visa);

» persons who flee to the EU because their safety is
threatened and they therefore request protection
(asylum);

» persons who come from a state obliged to obtain a
visa and anticipate that they will not be granted one
and therefore enter illegally.

The EU allows special control measures for each of these
groups, which are explained in more detail in the following
paragraphs.

Visas

In order to be able to keep the internal borders open, the
EU states agreed on common conditions to entry into their
common territory, that is, in EU territory. For one, this in-
cludes a determination of those states whose citizens must
apply for a visa if they wish to enter Schengen/EU territory
as well as a list of those who are exempt from the visa
requiremen’[.10

From 2004 onwards, the EU had the Visa Information
System (VIS) developed in order to check whether a per-
son has already applied for a visa before. The VIS serves
as a hindrance for so-called “visa shopping”. Visa shop-
ping occurs when nationals from third countries apply for
visas in multiple EU countries as a result of previously be-
ing refused a visa in another EU Member State. The VIS,
however, can be used not only by immigration offices such
as the German Federal Office for Migration and Refugees
(BAMF), but now also by security agencies such as the
police thanks to the Decision “concerning access for con-
sultation of the VIS by designated authorities of Member
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Figure 2: Schengen states, EU Member States and states that are included in the European Neighborhood Policy (ENP)

- Schengen members

EU but not Schengen members

- ENP-States

Source: lllustration is an adaptation of: Wikimedia Commons (http://commons.wikimedia.org/wiki/File:BlankMap-Europe-v4.png), Author: Roke,
file licensed under: http://creativecommons.org/licenses/by-sa/3.0/deed.en

States and by Europol for the purposes of the prevention,
detection and investigation of terrorist offences and of oth-
er serious criminal offences” (VIS Decision) which entered
into force on 1 September 2013."

Asylum

People who are persecuted in their country have the right
to apply for asylum in the EU (Directive 2011/95/EU)." The
decision on whether an asylum seeker is granted asylum
is made on an individual basis. In 1990, the Dublin Con-
vention specified which EU country was responsible for
processing an asylum application, at which time the EC
countries agreed that the country into which the asylum
seekers first entered would assume responsibility for the
processing.13 This arrangement was intended by the EC
to help end the “asylum shopping” that was observed in
several EC Member States.

To determine whether an asylum seeker has already
previously submitted an application, the EC implemented
the EURODAC database (lat. dactylos — finger), which
stores the fingerprints of every asylum seeker. If a person

submits an application for asylum, he or she is required to
be fingerprinted. The authorities are then able to determine
through the system whether that person has already filed
for asylum in any other EC (today EU) country. If this is
the case, or if the authorities can prove that the asylum
seeker entered the EU via another country, then he or she
is “transferred” back to that country. An exception here at
the moment is Greece. The German federal government
decided in 2011, before the Federal Constitutional Court
had decided on a pending claim, not to send asylum seek-
ers that had entered via Greece back for the asylum pro-
cess given the inhuman conditions that the asylum seekers
had to live under in Greece.

Border and Immigration Control Measures in the
“Neighboring Zones*

All neighboring states of the EU as well as all non-EU
countries are designated as third countries. This includes
countries with accession prospects as well as those with-
out. While safe third countries and the country of origin
regulation are measures of immigration control,14 the EU
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also directly involves its neighbors in border management
and in doing so creates a buffer zone. The idea behind this
is to win over its neighbors to control and surveil their bor-
ders with the EU according to EU standards. The neigh-
boring countries are supposed to prevent the illegal entry
of migrants and criminals who try to enter the EU through
these third countries. This involves a kind of trade in which
both parties to the treaty perform a service. The service re-
turned by the EU looks differently depending on the status
of the neighboring country:

Border regimes with neighbors with the prospect of accession

For EU neighboring countries with the prospect of acces-
sion, this trade is clearly defined. Having the prospect of
accession means that the country receives signals from
the EU that it will one day have the opportunity to become
an EU Member State.

Under the term pre-accession instruments the EU and
its Member States offer the accession candidates numer-
ous instruments, or forms of assistance for the prepara-
tion of their accession to the EU. These instruments are
composed of monetary support, competencies, and facili-
ties. Using the example of the last large EU enlargement
in 2004, this system of instruments can be briefly outlined
as follows:

Monetary support: Accession states were supported
by the EU through the PHARE program15. In addition, be-
tween 2004 and 2006 the acceding states received 961
million euro of special funding known as the Schengen Fa-
cility to upgrade their border controls."

Capacities: The EU provides the means with which the
EU Member States can support candidate states in pre-
paring for accession through so-called Twinning. These
Twinning measures are partnerships of an EU country with

\
Application for EU Membership

According to the Treaty on European Union, every Euro-
pean country that holds the values of the EU may submit
a membership application (Art. 49). To be accepted by the
EU, an “accession candidate” must implement all appli-
cable EU regulations and measures (acquis communau-
taire). Border policies have been included in the acquis
communautaire since 1999. This means an accession
candidate may not accede to the EU before it can first
prove that its external borders are secured according to
the current EU standards in addition to all other require-
ments that must be fulfilled.
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a candidate country to support the building up of border
security according to Schengen standards. The measures
are chiefly made up of equipment assistance (e.g. devices
and facilities) and training, of which EU countries have
made active use and not least, this has given them the
opportunity to make their own security concepts, methods
and technology accessible to the central and eastern Eu-
ropean countries, all which differ considerably from those
of the other EU countries.

Facilities: Through the program “Argo”, the EU support-
ed not only the training of border management experts, but
also the construction of operative centers for the securing
of the border.

Germany was especially involved in the events lead-
ing up to the “large round of enlargement” of ten central
and eastern European countries’ in 2004. Between 1992
and 2004, the federal government supported Poland in
stren%thening its border security with a total of 6 million
euro.

\
Schengen Facility for Bulgaria and Romania

Article 32

(EUR million, 2004 prices)

(1) A Cash-flow and Schengen Facility is hereby created as a temporary instrument to help Bulgaria and Romania be-
tween the date of accession and the end of 2009 to finance actions at the new external borders of the Union for the
implementation of the Schengen acquis and external border control and to help improve cash-flow in national budgets.

(2) For the period 2007-2009, the following amounts (2004 prices) shall be made available to Bulgaria and Romania in
the form of lump-sum payments under the temporary Cash-flow and Schengen Facility:

2007 2008 2009
Bulgaria 121.8 59.1 58.6
Romania 297.2 131.8 130.8
&)urce: Treaty concerning the accession of the Republic of Bulgaria and Romania to the European Union, http://eur-lex.europa.eu )
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Border Regime with Neighbors without Prospects of Acces-
sion: European Neighboring Policies and Mobility Partnerships

Firstly, there are also European countries that do not (yet)
have any prospect of accession (for example Belarus, the
Ukraine, or the Republic of Moldova) and then there are
the southern neighboring states of the EU--the Mediterra-
nean countries'®. The EU cannot return service for these
countries in the form of an accession prospect, so instead
offers these partners a “privileged relationship”.

These “privileged relationships” were initially estab-
lished in the so-called European Neighborhood Policyzo.
This means that the EU grants financial support to these
countries in order to enable them to:

1. Setup democratic structures and good governance,

2. Reform laws and establish capacities in the admin-

istration, and

3. Implement measures for the reduction of poverty.
Furthermore, the EU makes agreements with these states
to facilitate the issuances of visas for their citizens and to
deepen trade relations with them.21 In return, these neigh-
boring countries intensify controls at their own external
borders and commit to taking back third country nationals
who have been expelled from the EU (readmission agree-
ments).

Surveillance of the Entire Mediterranean Region:
EUROSUR

For the time being, the last stage of the geographic expan-
sion of border surveillance is the EU’s plan to monitor its
external borders in the Mediterranean Sea with satellites
from space. The surveillance system is called Eurosur and
is managed by Frontex. Since December 2013 it has been
operable in EU states with external borders shared with
Eastern Europe or on the Mediterranean Sea. In the other
countries (Germany, among others) it will begin operation
a year later.”
Eurosur is a pan-European border surveillance system
that, according to the EU, pursues three objectives:
1. Reduce the number of illegal entries into the EU,
2. Reduce the number of migrants who drown on their
passage over the sea, and
3. Increase the internal security of the EU by prevent-
ing serious crime at the external borders of the
Schengen area.”
Frontex will use Eurosur to collect data from the satellite
surveillance of EU borders as well as ship reporting sys-
tems such as the Automatic ldentification System (AIS)
and the Vessel Monitoring System (VMS) as well as from
both manned and unmanned drones.”* Every EU country
is supposed to establish a national coordination center to
gain an overview of the situation at its own external bor-
ders. Frontex takes all the national overviews and data
to then create a European Overview which contains infor-
mation on “incidents concerning irregular migration, trans-
national crime and crisis situations”.25 Moreover, Frontex
puts together a “common pre-frontier intelligence picture”™.
The “pre-frontier” area refers to the geographical area on

the other side of the external borders of the EU Member
States; an area that is not included in a national border
surveillance system.26

The estimated costs for Eurosur for the period 2014-
2020 run at 339 million euro.”” Eurosur is a manifesta-
tion of the aforementioned trend in immigration controls
towards “intelligence-led” risk analysis. The EU will use
Eurosur to evaluate all movements of people in order to
generate risk overviews from the data.”

Technologization

In addition to the externalization (that is, the shifting be-
yond EU borders), the European border regime is also
characterized by technologization. While today the majority
of people crossing EU external borders are still personally
checked by border guards, this task should be increasingly
taken over by computer technology in the future. Falsified
documents should be recognized without mistake and the
time needed to check each person should be shortened.

Technology has always been used to control and, above
all, monitor borders. At the end of the 1980s and begin-
ning of the 1990s, CO, measuring devices, document and
baggage test equipment, and telephoto equipment were
used at EU border crossing points, while thermal imaging
devices and night vision devices were increasingly used
for the monitoring of the “green borders”.

With the use of biometric data, a new era in border man-
agement began. In 2004, the EU decided to save personal
data, the photo and fingerprints of citizens of EU Member
States on a small chip integrated in the passport (an “e-
pass”).29 The goal is to be able to carry out the controlling
of entry and exit movements to and from the “EU territory”
more quickly and securely.

In order to participate in automated border controls

with this “e-pass”, a person must have previously regis-
tered with the police. At the border checkpoint the passport
is scanned, followed by the person’s iris. At entry these
scans are compared with the data on the chip inside the
passport. If both scans match and there are no travel re-
strictions in effect for the person in question, he or she
may enter.
The EU is now planning to unify these national automatic
border control systems Europe-wide, which would operate
under the concept “Smart Borders”. With this unification,
the EU pursues two parallel goals:

Registered Traveler Programme (RTP)

One goal is to decrease waiting times at the external bor-
ders. To achieve this, non-EU citizens who often travel
to the EU have the possibility of registering themselves
biometrically in order to be able to cross the border more
quickly. This plan is called the “Registered Traveler Pro-
gramme” (RTP) and was suggested by the European Com-
mission in February, 2013, but as of the September 2013%
deadline, had not yet been adopted by the Council or Par-
liament.
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Entry Exit System (EES)

Secondly, the EU intends to make its outer borders more
secure to prevent irregular migration by developing a sys-
tem which will simultaneously reduce several forms of ille-
gal migration. The so-called Entry Exit System (EES)31 is to
better monitor and, as far as possible, to prevent unlawful
border crossings, meaning preventing those people cross-
ing borders without entry documents or with falsified docu-
ments.” When applying for a visa, personal data as well
as travel information are entered into a central information
system to which all responsible authorities have access.
Also recorded in the system is the visa’s expiration date (a
visa is usually valid for three months), indicating when the
person must leave EU territory.

This leads to two forms of illegal migration. Until now the
majority of so-called “illegal” or “irregular’ migration has
been made up of people who stayed in the EU past the
expiration date of their visas, termed “overstayers”. After
the expiration of their valid visas, their residence status
changed from legal to illegal. The authorities have had dif-
ficulties in identifying these “overstayers”, but this is sup-
posed to function better under the new system. As soon
as a person stays longer than he or she is permitted, the
system sends a warning to the responsible immigration or
police authority. How the authorities are to proceed has not
yet been completely elaborated on.

Frontex will have access to the Entry Exit System (EES)
to collect and analyze data on people recorded in the EES
for statistical and scientific purposes. The operating costs

for both systems (RTP and EES) have been calculated by
the Commission to be between approximately 163 and 214
million euro annually (plus a onetime cost of between 206
and 214 million euro for its establishmentas). In the mean-
time, concerns about the necessity, effectiveness and ef-
ficiency of such a comprehensive and expensive system
have been raised in the European Parliament.”

Border Economies

The political goal of managing the external borders of the
EU called a wide range of actors who offer their services
either in the managing of external borders or to refugees
and asylum seekers who intend to enter the EU. As a con-
sequence, real competition has developed in this field.
Due to the impermeability of the border, many refugees
are “stranded” at the external borders of the EU. Among
these refugees are those who classify as refugees under
the Geneva Convention on Refugees as well as people
who are commonly referred to as “economic refugees”.
A demand for cheap illegal employment has consequent-
ly developed in the EU as well as in transit countries.”
Parallel to this, a smuggling market developed, in which
smugglers bring refugees across the border in exchange
for money. In 2012, it cost around 1,000 euro per person
to be smuggled from Tunisia to Lampedusa. So-called
“guarantee” or “all inclusive” smuggling is considerably
more expensivee'6 because the smugglers make as many
attempts as are necessary to bring the refugees into the

Table 2: Projects on border surveillance supported by FP7’s Security Research budget

Name of Mission/Aim Budget

Project

AMASS Sea border surveillance 3,580,550 € | Carl Zeiss Optronics GmbH, Germany

EFFISEC Integrated security check points 10,034,837 € | SAGEM SECURITE, France

GLOBE Global border environment 999,891 € TELVENT INTERACTIVA S.A., Spain

OPARUS UAS border surveillance 1,188,313 € | SAGEM DEFENSE SECURITE, France

SEABILLA Sea border surveillance 9,843,601 € | SELEX SISTEMI INTEGRATI SPA, ltaly

TALOS Land border surveillance 12,898,332 € | PRZEMYSLOWY INSTYTUT AUTOMA-
TYKI | POMIAROW, Poland

WIMA2S Area airborne surveillance 2,737,169 € | THALES AIRBORNE SYSTEMS S.A,
France

Total: 41,282,693 €

UAS: unmanned aircraft system

FP7: Seventh Framework Programme for Research and Technological Development
Source: European Commission (2010), Security Research Projects under the 7th Framework Programme for Research. Investing into security

research for the benefits of European citizens, Brussels.

ftp://ftp.cordis.europa.eu/pub/fp7/security/docs/securityresearch_catalogue2010_2_en.pdf
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destination country. Many smugglers are not involved in
large networks of organized crime, but are local residents.
Human smuggling has developed into a profitable busi-
ness for fishermen in the Mediterranean - whose incomes
have decreased over the years due to the overfishing of
the sea - because they possess the necessary equipment
for smuggling with their boats.

Competition has also erupted amongst those actors
who campaign for the rights of refugees. For example, es-
tablished on the Italian island of Lampedusa are various
non-governmental and governmental organizations who
“manage” mobility, offering the EU their services in the re-
ceiving and returning of refugees or those who research
flight and immigration on-site.”” The local population also
profits from the construction and maintenance of recep-
tion centers as it creates jobs and generates development
funds from the EU (for example from the Argo program).38

Border Management Industry

The by far largest legal market in connection with EU bor-
ders and their security is served by industries that offer
surveillance hardware and software. The existing informa-
tion systems (SIS, VIS, EURODAC) first had to be devel-
oped and must be maintained after being put into opera-
tion. New technologies (EES, RTP, EUROSUR, etc.) are
currently being developed. The required systems, applica-
tions and devices range from satellites to biometric scan-
ners, patrol boats and radio devices. Consequently, an
entire border management industry branch has developed.

Bitkom, a German association which represents a large
number of companies that produce software and hardware
for border security, demands that:

“Along the migration process, transfer points are to be
identified and appropriate measures for migration manage-
ment implemented at these points. This new process of
understanding must be rooted both nationally and interna-
tionally and be supported technologically within migration
policies. The necessity to confront the increasing techno-
logical facilities of smugglers and human traffickers with
adequate and efficient surveillance mechanisms is pivotal.
This reduces the total costs of border management in the
medium term and reduces irregular migration in the long
term.”

Furthermore, linking the “world of research and indus-
try” with EU Member States’ national authorities respon-
sible for controlling external borders is part of what Frontex
sees as their responsibility (see above).40 One of the ways
Frontex seeks to achieve this goal is to regularly organize
conferences and fairs."

An important player in this area is the EADS Group,
which is Europe’s largest aerospace company as well
as an important defense supplier. EADS is specialized
in border management technologies, for example having
equipped Romania with a billion euro border security sys-
tem in preparation for accession into the Schengen area.”
Romania, like all accession countries to the EU, received
financial support under the “Schengen Facility” to bring its
external borders up to EU standards. Other examples in-

clude the digital radio network, TETRA, or the Eurocopter
(helicopter) built by EADS, both of which are employed not
only at the external borders of the EU but also along US
borders.

In addition, a part of the EU research funds is dedicated
to the development of new technologies for the manage-
ment of the external borders. Between 2007 and 2010,
around 41 million euro were given to the Seventh Frame-
work Programme for Research for research projects on
border securi’[y.43 For the following period until 2020 the EU
plans to expand research particularly on border security:

“The Commission intends to make full use of the PCP
instrument’” set out in Horizon 2020 and devote a signifi-
cant part of the security research budget on this instru-
ment. This novel funding approach should bring research
closer to the market by bringing together industry, public
authorities and end users from the very beginning of a re-
search project. The Commission considers that border se-
curity and aviation security are the most promising areas
for undertaking PCP. A

Is it Worth it?

There is no exhaustive compilation of all costs spent for
border security. There is a budget item labeled “external
border funds”, but only a part of the money for external
border security is listed under this expense category. Not
included are support funds for candidate counties that still
have to develop their border security, the Twinning mea-
sures in third countries, research funds, funds that are paid
to transit states for their immigration controls, etc. Other
significant costs not included are those for immigration
control measures--visas and asylum.

The known figures alone cast doubt for politicians, re-
searchers and human rights organizations on whether the
invested sums still stand in a justifiable cost-benefit ratio.
There are no calculations for any potential alternatives
that would exist. Estimations from Frontex, on which the
majority of surveillance measures in the number of identi-
fied “overstayers” rest, show definite leeway for alterna-
tive interpretation, as shown in this quote from the Frontex
homepage:

“According to Frontex’ risk analysis, as many as 45%
of Europe’s 271 million entry/exits per year are from coun-
tries ‘at risk’ of being an irregular migration source. If only
one percent of these 121 million passengers are migrating
irregularly, that means as many as 1.2 million irregular mi-
grants enter the EU every year through its airports. For this
reason alone air operations present unique challenges.”

On the Other Side of the Border Fence

The tighter the borders become, and the more intensely
they are monitored by both technology and personnel,
the higher the number of migrants who die trying to cross
these borders. The United Nations High Commissioner for
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Refugees (UNHCR) estimates that with a count of 1,500
deaths in 2011, more refugees than ever have drowned on
their flight across the Mediterranean Sea or dehydrated on
boats.” These figures, however, represent only recorded
deaths and incidents. No one knows just how many corps-
es have not been found because they sank in the sea.

Human rights organizations regularly heavily criticize
the practice of border surveillance. Refugees that made it
into the EU have reported to the non-governmental orga-
nization Human Rights Watch that uniformed officials from
Italy and Libya forced them to return on open seas in their
unseaworthy boats, whereupon arrival in Libya they were
taken into camps.47 Similar events regularly find their way
into the press.48

In 2003, Italy made an agreement with Libya (at that time
still ruled by Muammar al-Gaddafi) which attracted a lot of
interest and attention.” This cooperation was continued by
the EU in 2004, shortly after they lifted a lengthy embargo.
The EU financially supported Libya, among others, through
the AENEAS program, which had around 120 million euro
in available funds between 2004 and 2006. The goal of
AENEAS was “to better regulate migration movements”, to
which the technical upgrade of border surveillance, training
of border personnel and the support of “voluntary return”
of people living irregularly in Libya contribute. The EU was
criticized regarding this agreement that it not only paid for
the immigration controls but that it did business at all with
rulers in countries which the EU itself had imposed an em-
bargo50 on until 2004.”" Criticism of the EU’s cooperation
with Libya intensified in 2010-2011 when Libya got even
more involved in refugee defense at the wish and financial
support of the EU.52 In February, 2012, the European Court
of Human Rights eventually condemned the actions of the
Italian coast guard, who had picked up over 200 people on
open sea and sent them back to Libya without checking
their status as refugees in 2009. Torture awaited the refu-
gees on their return to Libya.53 The verdict from this case
will have further consequences for Frontex’s efforts.”

However, not only are the human rights and values of
refugees sometimes ignored in the process, but the rights
of EU citizens are being surrendered with the increasing
automation of border crossing abuse. The information in
passports and visas is limited to names, addresses, birth-
dates, height and eye color, but the new biometric technol-
ogy allows for far more information to be saved. Access
to this data has primarily been the Achilles heel of every
information system, and not just since the NSA scandal.
When the borders are monitored via Eurosur, it is not only
the migrants entering irregularly that are monitored, but ev-
eryone else as well, which puts elementary data protection
rights in question.

Is Migration a Risk?

In the introductory description of Frontex’s tasks and du-
ties, the term “risk analysis” appears several times. It may
appear to some that it is completely normal for a border

protection agency to analyze risks. Others, on the other
hand, may find this confusing. So what risks does Frontex
try to analyze exactly?

The EU border management agency Frontex views ir-
regular immigration as as great of a risk as transnational
crime, both being risks with which the EU has to deal. The
majority of its work is therefore focused on the analysis
of immigration risks and the development of appropriate
strategies for the prevention of irregular immigration. In its
2012 work program, Frontex put it in these words:

“Joint Operations and Pilot Projects at Sea Borders will
be, as in earlier years, the recipient of the biggest share
of Frontex’ budget allocations. An amount of 25.0 M € has
been allocated to Sea Borders sector in order to tackle
irregular migration flows on routes identified by risk analy-
sis.”

The Ministers of the Interior of EU Member States por-
tray migration as less of a risk than Frontex, but rather em-
phasize the dangers of entering irregularly. In the summer
of 2013, after the refugee catastrophe near Lampedusa,
the German Minister of the Interior, Hans-Peter Friedrich,
stated:

“We must take strong measures to reduce the risk for
migrants on their sea voyage to Europe. Frontex is there
for this reason, to monitor the sea borders, having rescued
almost 40,000 people in distress at sea in the last decade.”

The reasoning of the Minister of the Interior, who rep-
resents the opinion of the majority of the EU Member
States in this regard, is that Frontex primarily serves to
rescue refugees who come into danger on the high seas.
Frontex was in fact created and given its assignment by
the same Ministers of the Interior or their predecessors.

Alternative Points of View

To the same extent that there is a call for ever more control
and surveillance technology, alternative views of immigra-
tion as a risk are neglected. The conceptual anticipation of
possible illegal immigrants is enough for the justification
of millions of euro in investments into the exploration of a
hermetically surveilled “area of freedom, security and jus-
tice” whose growth in alleged security inevitably involves a
loss of freedom in the sense of informational self-determi-
nation. This is an observation also made in other areas by
risk analyst Ulrich Beck:

“It is unimportant whether we live in a world that is ‘ob-
Jjectively’ more secure than all those previous — the staged
anticipation of destruction and catastrophes obligates us
to preventive action.”

Is this now a plea for the immediate opening of all bor-
ders? Debates on border management usually result in
this question. A research group for UNESCO investigated
the question and came to some surprising results.”’ They
determined, for one, that border security seeks to solve
problems that there would not be without borders, namely
illegal entry and smuggling. They estimate the actual “suc-
cess” of border security to be limited:
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“Border controls are policies that generate visibility but
few results and enable governments to develop a pro-con-
trol (or even anti-immigration) rhetoric while maintaining
access to a foreign labour force.”™

When looking at whether half the population would immi-
grate in a scenario where no border existed, the research-
ers came to the conclusion that there would probably be an
increased number of people underway. They emphasize
at the same time, however, that restrictive border policies
will not dissuade anyone from illegally crossing borders if
they do not see another way out. In comparison to this
“deterministic” group of people, those who would make use
of borderless immigration would be of little significance.59

A historical view on immigration and emigration (e.g.
Sassen 2000) is also able to relativize the widespread risk
of immigration because there has been migration for as
long as there have been people. Migration crucially con-
tributed to the development of mankind in evolutionary, so-
cial, cultural and cognitive respects. But as Beck phrased
it, it is mostly not about the risks themselves, but about
their perception.

“‘Risk is like a whip that drives society to do something
that it would probably not otherwise have done. Risk does
not issue regulations or perspectives. (...) Risk is a nega-
tive term. It only says what should not be done, but not
what should be done.”

The maxims of border policies are likewise negative. It
is a matter of preventing the entry of a certain group of
people. What European policies that deal with immigration
lack is a consistent and coordinated approach with forma-
tive interests and not defensive ones. The first attempt at
this was already undertaken by the EU in 2005 with its
Global Approach to Migration. Efforts to coordinate border
security with foreign policy, labor market policies, develop-
ment cooperation and demography have so far failed to
separate positions of interest, to take outside perspectives
into consideration and to draft a long-term strategic plan
for the EU, its members and its international partners. As
long as it is not possible to agree upon an international
concerted approach, regions and departments will con-
tinue to act against each other and the EU could run the
danger of losing its own values and convictions.
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